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DISCOURSE 


Concerning 
Treaſons 9 &c. 
HE k regular and impartial 


Adminiſtration of Juſtice, as 
it is the chief End for which 
Government was at firſt in- 
ſtituted ; ſo it is the only 
| Means by which it can be 
long preſerved. For whenever a Failure 
of it happens, either by the Weakneſs or 
Corruption of its Miniſters; it throws a 
State i into ſuch Convullions, as generally 


end in Ruin, The molt conliderable 
E Branch 


(2) 
Branch of publick Juſtice, is that which 
relates to the Puniſhn:ent of Offenders ; ſince 


is that which gives an additional Weight 
and Sanction, even to its Deciſions of ano- 
ther nature; and it is the Fear of that only, 
which retains the greateſt Part of Mankind 
from committing thoſe Diſorders, which 
would render all Society intolerable. 
Before the Report from the Secret Com- 
mittee was printed, the Friends of the late 
Miniſtry contented themſelves with deny- 
ing that they were guilty of any Crime; 
and ſo long as there was not any demonſtra- 
tive Evidence of their Guilt, they had Cre- 
dit enough, even upon that foot, to main- 
tain the Spirit of their Party: But ſince 
that Report is publiſhed, they have been 
forced to give the Diſpute a new Turn, of 
a much more dangerous nature. They do 
not now pretend to affirm their Actions 
juſtifiable; they, to a Man, all condemn 
their Procedure in every particular ; yet, 
from I know not what kind of Principle, 
they are wonderfully induſtrious and zea- | 
lous, to argue the World into à Belief, that 
by reaſon of ſome Defects in the Forms of 
Law, {ome imaginary Flaws in our Conſti- 
tution, the People of Great Britain have 
not a Right, by their Repreſentatives in 
Parliament, of demanding any Capital Pu- 
niſhment to be inflicted upon them. 


That 


— 
« 
8 


(#3 


That ſome particular Perſons related to 
the Criminals, or Partakers with them in 
their Crimes, ſhould lay down Propoſitions 
of this nature, is not ſurprizing : But that 
2 numerous Body of Men, profeſſing a Zeal 
for their Country, and a ſteddy Loyalty to 
the preſent King, ſhould be capable of rea- 
ſoning themſelves into it, is amazing. For 
is it poſſible, that a Society of many Milli- 
ons ſhould not have that Right, which no 
ſingle private Man can ever be ſuppoſed to 
be without? Can a Nation be ever redu- 


ce to ſuch Circumſtances, as to be deprived 


of the Uſe of ſuch Means, as are abſolute- 
ly neceſſary to its Preſeryation ? It is a 
moſt infallible Maxim, that in a Country 
where nothing is puniſhed, every thing Will be 
attempted. And yet this is the Caſe to 
which theſe People would bring the Go- 
vernment : So ſtrongly are they attach'd to 
the Intereſts of a Party, that they chooſe 
rather to ſacrifice the Law, than ſurrender 
up their Leaders to Juſtice. For it is Non- 
ſenſe to talk of Laws and Conſtitution, if 
any Man may commit what is notoriouſly 
moſt prejudicial to his Country, and yet 
eſcape with Impunity by ſcreening himſelf 
behind Formalities. Such an evaſive Tranſ- 
greſſion of the Law, inſtead of juſtifying 
the Criminal, ſhould, by all the Rules of 
common Senſe, enhance his Guilt ; ſince it 
neceſſarily implies him to be conſcious, that 
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E. 3. to remedy it; by which all Tregſors 
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what he did was illegal and unwarrantable, 
In ſhort, all Forms of Law, and I may 
odd Statutes, relating to the Adjudication 
or Trial of Treaſous, were intended as Bar- 
riers to the Liberties of the People againſt 
the Incroachments of the Crown, and not 
to protect corrupt Miniſters from the Pro- 
ſecutions of Parliament. . 

As the Deſign of this Paper is not parti- 
cularly to examine the Conduct of the late 
Miniſtry, I ſhall not ſay much concerning 
them, but refer the Reader to the Report 
from the Committee of Secrecy, in which all 
their Actions ſeem to be repreſented in their 
proper Light. What J propoſe, is, to con- 
ſider the Arguments which are made uſe of 
to prevent their Puniſhment. I do not 
mean thoſe, which are urg'd by Perſons 
who can ſtill ſay, they think their Actions 
entirely juſtifiable; but ſuch as, allowing 
their Actions to be highly criminal, and 
prejudicial to their Country in general, yet 
warmly oppoſe their being puniſhed capi- 
tally ; by reaſon, ſay they, that what they 
did is not within the expreſs Letter of any 
Law, Oc. 

The Subſtance of what they alledge a- 
mounts to this; That the Uncertainty of 
Treaſon at the Common Law being by Ex- 
perience found to be a great Grievance, an 
eAtt of Parliament was made eAnno 25% 
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are reduc'd and limited to the particular 
Caſes mentioned in that Statute. That 
this Statute ought to be obſerv'd and kept 
ſacred, it having met with the conſtant 
Approbation of every Age ſince it has been 
made, and having been confirm'd by ſcve- 
ral ſubſequent eActs of Parliament. 

They own indeed, that there is a Clauſe 
in the Act, by which the Parliament did 
reſerve to themſelves and Succeſſors, the 
Power of declaring any other Caſe to be 
Treaſon, which might happen in Time to 
come. But then they poſitively affirm, 
that Clauſe of Reſervation to be repeal'd 
by the 19 H. 4. Cap. 14. and 19“ Mar. 
Neg. Cap. 1, &c. And that therefore no- 

thing can now be ſaid or declared to be 
Treaſon, but what 1s plainly expreſs'd to 
be ſuch in the 252 E. 3. or ſome other ſub- 
ſequent Statute. 

It is not, ſay they, the Caſe of theſe 
particular Perſons, which is to be ſo much 
conſidered ; The Law ought to be ſacredly 
obſerved ; and People ought not, in order 
to puniſh a few Criminals, tho? of the 
deepeſt Guilt, make ſuch Precedents, as 
may be of perpetual Prejudice to the Liber- 
ties of Britain. They will readily agree, 
that the Act ions of the late Miniſtry were 
as Contrary to the true Intereſt of their 
Country, as. poſſible ; but it not appearing 
by the Report, that what they did is Treaſor, 

| B 3 within 
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| within the expreſs Words of that Statute, 
or of any other, =_ cannot agree to their 


being puniſh'd as Traytors: Not hecanſe 
they do not think them criminal, but becauſe 
the Law is defeftive. 

And farther, as to any Proceedings a- 
gainſt them by way of Bill of eAttainder, 
as it is what they are molt apprehenſive 


of, ſo is it what they clamour the moſt a- 


gainſt; aſſerting all ſuch Bills to be in their 
own Nature unjuſt : For, ſay they, the 
I aw of England is every Man's Inheritance, 
and let him be never ſo criminal, it is al- 
ways unjuſt to deprive him of the Privilege 
and Protection of it. It is the Law that is 
the Rule of every Man's Actions, and that 
determines them to be either juſt or unjuſt : 
Every Man therefore has reaſon to conclude 
all his Actions to be (if not juſtifiable) at 
leaſt unpuniſhable, fo long as the Law does 
not take hold of them. So that, ſay they, 
all Acts of Attainder muſt neceſſarily 


either uſcleſs and impertinent, or highl 


wicked and unjuſt : For every Man's Acti- 
ons, if they are within the Extent of the 
Law, are puniſhable in the ordinary Courſe 
of it; and if they are not, a Bill of Attainder 


is 2 Judgment ex poſt facto, puniſhing the 


Perſon for Actions, which he had all the 
Reaſon in the World, to think himſelf ſafe 
in doing. 


This 


(7) 

This Language and Way of Reafoning 
is certainly very proper for ſuch Perfons, 
who openly profeſs themfelves to be againſt 
the Proſecution of the late Miniſtry in any 
manner whatſoever, and who perhaps at 
the bottom are fo thoroughly their Friends, 
that they think the oz/y Fault in their 
Schemes and Deſigns to be their want of 
Succeſs. And without doubt, the great 
Heat they ſhew in their Defence, is much 
more juſtifiahle under this plauſible Pretence 
of a Veueration for the Laws and Conſtitu- 
tion, than it would be, did they openly 
avow an Approbation of all the late Tranf- 
actions. And J am apt enough to believe, 


that if we were able to diſcern Perſons and 


Things in their proper Light, we ſhould 
find this alone to be the true Spring and 
= Cauſe of all this ſtrange ex tempore Tal in 

ſeveral of thoſe very Perſons, who u 
= other Occaſions have been the foremoſt to 
trample upon that very. Conſtitution they 

would now ſcem to defend. | 
But however weak and fallacious theſe 
Arguments are, and how viſible ſoever it 
is, that they are only made uſe of to ſerve 
their Cauſe in this critical Juncture of Af- 
fairs; yet have they deceived many well- 
meaning Perſons, Who being always in 
earneſt themſelves, when they talk of the 
Law and Conſtitution, think that all others 
are ſo too; and by that means they are 
B 4 fre- 
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frequently drawn in to be ſubſervient and 
a ſſiſtant to ſuch D<figns, and to protect ſuch 
Perions, as they molt abhor. So long as 
the Diſpute was wholly political, as whe- 
ther this or that Scheme was the more eli- 
gible, Cc. I own I did not think my (elf, 
or any other private Perſon, to be much 
concern'd: But when they carried Matters 
ſo far, as to argue, that notwithſtanding 
they ſhou'd be criminal, yet they were ſo 
dextrouſly criminal, the Law had not Force 
ſufficient to puniſh them : The firſt time 
I heard this Notion, it ſhock'd my Rea- 
ſon. It introduces ſuch an unaccountable 
Weakneſs and Incapacity into the very ori- 
ginal Frame of our Conſtitution, that the 
Government (if this Doctrine be true) is 
not able to ſupport it ſelf any longer than 
the very worſt Man, ſulject to it, will vouch- 
Jefe to permit. 

I immediately endeavour'd to examine, 
as far as I was able, the Laws concerning 
Treaſon, to ſce whether our Conſtitution 
labours under thoſe Flaws and Defedts, 
which they aſſert it does. And if the unin- 
terrupted Practice of Parliaments is a ſuf- 
ficient Evidence of what our Anceſtors e- 
ſteemed as Law in Parliament ; then, till 
hetter informed, muſt I think, that ſuch 
Perſons as are guilty of the Crimes charged 
from the Report of the Secret Committee, are 
by the Law of England puniſhable as T 2 1 
| An 


\ 
5 


(9g) 


And that the proceeding againſt any Perſon 
by way of Bill of Attainder, for Actions, 
which are Treaſons by the Common Law, 
and which are not ſpecified to be ſuch in 
any Statute, 1s not only juſt, but legal, and 
even in ſome Caſes abſolutely neceſſary to 

reſerve our Conſtitution : and that it has 
— the conſtant Practice of Parliaments. 
In order therefore to make this clear and 
evident, I ſhall, 


I. Examine what was the true and anti- 
ent Notion of Treaſon at the Common- 
Law, and what was the Practice of our 
Anceſtors in Parliament until the Statute of 
25 E. 3. was made. 
II. I ſhall then conſider what Alteration 
that or any other Statute has made upon 
the Common Law, and what has been the 
Practice of our Anceſtors ſubſequent to 
It, 


I, The Word Treaſon properly ſignifies 
a betraying, and therefore cannot be com- 
mitted, but where ſome Truft is repoſed. 
Britton, P. 16. ſays that it is © Cheſcun da- 
nage que lon fait a ſcient,ou procure de faire, 
* @ que lon fait amy. It is every Damage, 
* which any Man knowingly does or pro- 
* cures to be done to another, to whom he 
4 pretends to be a Friend. So that in this 
Senſe every Man who acts contrary to any 


Obli- 


| ( 10 ) 

Obligation he is under, may be ſaidto com- 
mit a Treaſon, (i. 2.) to betray or deceive 
the Perſon who is the Object of it, who 
muſt neceſſarily be ſuppoſed to have plac'd 
2 Confidence in his Performance, ſince he 
had a Right to cxact it. And therefore it 
is eſſential to the Notion of Treaſon, that 
there ſhould be ſome moral Relation he- 
tween the Parties; Which is either natural, 
as between Father and Son, &c. or con- 
tracted, as between Lord and Tenant, &c. 
This was the old and original Senſe of 
the Word; and it was a confiderable Time 
before it came to be appropriated to the 
Senſe we now uſe it in. At firſt, almoſt 
every Breach of Truſt was comprehended 
under it; but now Cuſtom has entirely 
altered and changed it, ſo as to make it ſig- 
nify only ſome certain Species of 'Breaches 
of Truſt of the higheſt Nature. 

eAndrew Horn, an Author who lived ei- 
ther in the Reign of Ed. 1 or 2. never makes 
uſe of the Word Treaſon, to expreſs any 
Crime committed againſt either King or 
Kingdom. Tho” it is manifeſt that the 
acting contrary to thoſe Obligations which 
every Man is under to the Publick, is with- 
in the general Definition of the Word. But 
in his Diviſion of Crimes he makes two 
diſtinct Chapters of Crimes of Majeſiy, and 
Crimes of Treaſon. * © 


He 


a. 3 
He rere er his Crimes altoget 
by the Object or the Perſon againſt WhO 
they are committed, and defines the Crime 
of Majeſty to be an Offence done againſt 
the King. And in treating of it, he does 
not regard the different Heinouſneſs of 
Facts, but makes the Term ſo general as 
to include all Offences (almoſt) whatſoever, 
which are done againſt the King. For, 
ſays he, e. g. all thoſe who commit per- 
jury againſt the King fall into this Offence ; 
as, 6. g. the King's Miniſters, who are ſworn | 
to do juſtice, and forſwear themſelves in 
any particular. He enumerates a great 
number of Crimes of this and inferior Na- 
= tures, all under the Denomination of Ma- 
= je/ly, ſome of which were ſtiled mortal 
7 Offences, and others not ſo. So that it 

ſcems (according to this Author) eve 

Crime committed againſt the King or Pub- 
lick, by reaſon of their Community of Ob- 
ect, was equally a Crime of Majeſty. But 
Jas all Crimes are not equal as to the Hei- 
nouſneſs of their Guilt, to the Puniſhment 
of theſe Crimes was to be inflicted pro 

200 & ratione delifti ; the Adjudication of 
- AFvbich was abſolutely in the Breaſt of the 
t Judges, who were entirely at the Diſpoſition 


o f the Crown, 

4 Ihe Term Treaſon he makes to be al- 
Wnolt as general as that of Majeſty. Since 
e makes it include every other Crime, 

le | | which 


1 
which implies the Breach of an Obligation, 
which may be contracted by Blood, Aſfinity, 
Homage, Oath or Service, Vid. Mirror des 
Fuſtices. Cap. 1. F 4, 5, 7. The Term of 
Crime of Majcſty is not now uſed in our 
Law, but is entirely ſunk and loſt, and the 
Diviſion in Crimiaal Caſes now in Uſe is, 
into High Treaſon and Petit Treaſon. 7 

High Treaſon is deſin d to be an horrible 
Offeace committed againſt the Security of ei- 
ther King or Kingdom, whether it be by Ima- 
gination, Word or Deed. Coels Interp. So 
that it includes all thoſe Crimes of Majeſty, # 
which Andrew Horn ſtyles mortal. Petit 
Treaſon is when a Wife kills her Husband, 
a Servant his Maſter, Oc. and includes al- 
moſt all thoſe Capital Offences, which he 
places under the Title of I reaſon. 4 

This Diviſion of Treaſon into Grand & 
Petit is very antient. But then it was not 
uſed to ſignify preciſely that Senſe it does 
now. Hritton makes no other Uſe of it 
than to diſtinguiſh thoſe Crimes which were 
puniſhed with Death, from thoſe which 
were puniſhed by Mutilation, Pillory, or n 
any other inferiour Sort of Puniſhment, i 
His Words are, Cap. 8.“ Et poit eſtre Tre- 
« ſon grand & pettit dount aſcun demande 
« Tugement de Mort, & aſcun Amiſſion de 
« Membre & Jugement de Pillori, ou penaunce 
de priſon, & aſcun pluis ſimple puniſhment i 
« ſolongues la manere del fait. Grand 750 1 

| * % 
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« ſon eft a compaſſer noſtre Mort on deſheriter 
„ nous de noſire Royalmes, &c. Et ſi poit 
& Homme faire Grand Treſon verſauters 
&« Perſons en moults maneres, comme en procu- 
© rant la Mort de aſcun que ef} ſeiſi de lay, 
„Ne. And Treaſon may be either High 
© (Grand) or Petit; of which ſome de- 
« mand Judgment of Death, and other 
“ ſome Mutilation, Judgment of Pillory 
« or Impriſonment, and other ſome more 
« ſimple Puniſhment, according to the Pro- 
portion of the Crime. High-Treafon 
« 15 to compaſs our Death, or to diſinherit 
cus of our Realms, c. And High-Trea- 
« ſon may be committed againſt other 
« Perſons in many Manners, as, e. g. If 
« any Man ſhould procure the Death of 
any Perſon who is ſeiſed of him, Cc. 

d. It is evident to any Perſon who reads 
the ancient Books of the Law, that the 
Term Treaſon, as denoting a particular 
Species of Crimes, was of a very uncertain 
Senſe. It appears in ſome Meaſure by 
what has been before ſaid. And as it is not 


words but Things that we enquire after, I 


ſhall not ſpend much Time in ſettling too 


FF critically their Senſe. 


It is ſufficient to the Purpoſe of this Pa- 


per, if it can be ſhewn, that every Acti- 
on of conſiderable Conſequence, which in 
Intendment of Law was look'd upon as 
WT prejudicial to the publick Society or Nati- 
1 on, 


(14) 
on, as ſuch, and to have been dane animo 14- 
dendi, has been always capitally puniſh'd ; 
niſh'd even as it is at this Day, by loſs of 
Life, and Forfeiture of all Eſtate Real and 
Perſonal, c. 
It matters not by what Name it has 
been called, whether Crime of Majeſty, or 
Treaſon, or Felony, &c. For whatever Acti- 
on we can ſhew to have been puniſhed in fo 
ſevere a Manner, I think we may without 
ſcruple ſtile High Treaſon, even in the Mo- 
dern Senſe of the Word. The Saxons had 
no Notion of any other Treaſon, than that 
of Treachery to their Country, and deſert- 
ing it in Time of Danger. They puniſhed 
it with Death as ſoon as ever they diſcover. 
ed it; and even in their Supreme Councils, 
cr to ſpeak in the Language of the preſent 
Age, in their Parliaments, they took Cog- 
nizance of Crimes of this Nature, and as 
it were, attainted the Criminals. Tacitus 
ſays, Licet apud concilium accuſare | 
« que & diſcrimen Capitis intendere, and 
« then adds, Proditores & transfugas Ar- 
* © boribus ſuſpendunt. Vid. de Mor, Germa. 
C. 12. p. 609. '$ 
They brought theſe Notions with them 
from Germany into Haglaud; and it has been 
but very lately queſtion*d, Whether a Man i 
could betray his Country without being 4 
Traytor. 


Their 


(15) 
Their Laws (here in England) were 
remarkably Merciful, and few Crimes were 
among them punz{h'd with Death: So that 
doubtleſs thoſe which were ſo, were ſuch 
as they look'd upon with the utmoſt Horror 
and Deteſtation. The killing of any Per- 
ſon was in general Terms made Capital in 
their Laws. But then there was a Com- 
mutation allow'd of, which was regulated 
in proportion to the Value of the Head, or 
Life of the Perſon who was kill'd. The 
very killing of their King was not among 
them puniſhed with Death, provided the 
Criminal was able to produce a certain Sum 
of Money. The Valuation of Peoples 
Lives in this manner, was a Thing ſo fixed 
and certain among them, that it was grown 
a part of their Common Law, as may ap- 
pear by the Laws of King Athelſtane, p. 55. 
Inter leg. Saxon. ad Calc. Bede Regy, Ca- 
« pits Eſtimatio, Jure Anglorum Communi, 
& Triginta Thrymſarum millibus conſtat.” 
Which is juſt twice the Sum the Life of an 
Archbiſhop, or any other Nobleman, was 
valucd at: And therefore in the Law be- 
fore mentioned, it is added, by way of 
Reaſon for it, Quorum quindecem Millia, 
capitis eſtimations, reliqua Regni nomine 
« debentur; hæc ad gentem, illa ad cognatos 
«* pertinent.” This Money, which was paid 
upon any Perſon's being kill'd, was diftri- 
buted among the Relations of the deceaſed, 
' tO 


( 16) 


to ſatisfhe them for their Loſs. And the on- 
ly Reaſon which can be collected from their 
Law, why the Life of their King was va- 
lued at double the Sum of another Noble- 
man, is that great Intereſt which the Pub- 


lick has in the Preſervation of the Prince : 


And their Loſs being at leaſt equal to that of 
his Family; the Commutation Money was 
therefore equally divided between them. 
This was the Value the antient Saxoxs 
put upon their Kings, at the ſame Time 
that Crimes of really much leſs Conſe- 
quence to the Society were puniſhed with 
Death, Cc. Inter ejuſdem Athelſ. leg. 
p. 47. Si quis Domino ſuo Calamitatem 
« flruxiſſe accuſetur, neque id legitime poterit 
&« inficiari, cafitale eſlo. Inter leg. Canuti, 
. 121. Cædes manifeſlæ, Dominorumque 
« proditiones, ſcelera ſunt Jure humano in- 
% expiabilia.” So that it ſeems no Com- 
mutation was allowed for theſe Crimes. 
In ſhort, it may fairly be concluded, that 
what we now call High Treaſon, cou'd not 
among them be committed, but only againſt 
the Publick; ſince their ſevereſt Puniſh- 
ments were only pointed at ſuch Crimes, 
which had the Publick, as ſuch, for their 
Object. As a farther Proof of which, I ſhall 
recite one Saxon Law more. Inter leges 
Canuti, p. 125. Si quis in Terreſtri ſiue 
% Navali pugna Dominum ſuum (ſo the 


Word is tranllated by Lambard, but the 
Saxon 


( 17) 

Saxon Word is gorefan, and properly ſigni- 
fies, a Leader in War) - aut commilitonem ſus 
« um per ignaviam Q pigritiam deſeruerit, 
« vita & rebus ſuis omnibus mulctator, & 
« quem illi prius dederat fundum Dominus re- 
« cipito, ſin que ex ſcripto (boclande) prædia 
« pofſederit, ea Regi ſunto.” This is as it 
were, the very Judgment which is now gi- 
ven in Caſes of Treaſon; and there-cannot 
be any Reaſon aſſigned why ſo great a Pu- 
niſhment was inflicted upon ſuch a Crime 
= (as in the Times we now live, is ſcarcely 
counted any) but only that vaſt Intereſt 
WW which the Publick has in every private 
Man's fully diſcharging his Duty in Battles, 
ec. and Circumſtances of that Nature. 
Indeed upon Canutus's conſenting to diſ- 
mils his Daziſh Army, a Law was made 
for the farther Security of his Perſon, in 
ſome meaſure to recompence him for the 
Loſs of his Troops; by which an Attempt 
upon his Perſon was made Capital without 
any Commutation, Pag. 120. © Si quis ſa- 
luti Regis aut Domini ſui inſidias tetende- 
ritt, vita & rebus ſuis omnibas plectitor, 
* iſt quidem triplicis ordalii queſtione crimen 
ailuerit. This Law was a perfect Novel- 
to the Saxons; to prove which, and alſo 
Jo prevent the Reader's imagining the Com- 
mutation, in caſe of killing the King, was 


© Penly allowed where it was done by Acci- 
3 dent, I ſhall recite this Law of King Alured, 


C Pag. 
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pag. 23. Qui capiti £5 ſaluti Regis per. 

6« ond, 2 — ſive ſer vis — 

« mercede conduttis, ſtipatus inſidiabitur, 

« vt & fortunis ejus omnibus privator ; 

« vernm fi is ſe culpd eximere voluerit, 'a/ii- 

« mationis Regii Capitis ratione habita, id 

« facito. 

It is obſerved by a late Learned Writer, 
out of the Mirror of Juſtice, p. 75. That a- 
mong the Saxons, Plotting againſt the King, 
was but Felony: And upon the ſuppoſed | 
Authority of that Book, he refers to an In- 
dictment in King Aed's Time, for an 
Offence of that nature, as concluding only 
felonice ; whereas Indict ments in the other 
Caſe concluded always felonict & proditorid, 
And he obſerves that the Puniſhment of the 
one was Loſs of Life, and Forfeiture of 
Perſonal Eſtate only ; of the other, Loſs of 
Life, with Forfeiture of the whole Eftate, 
both Real and Perſonal. 

I ſhall only make a ſhort Remark upon 
this Notion, and then haſten to the Time 
of the Normans, as being, much more mate- 
rial towards the ſettling the Queſtion now 
in hand. It is ſcarcely probable, that the 
Term Felony was in uſe among the Saxons, 
in a Senſe any thing like What it is now a. 
mong us ; it is not to be found in all the 
Saxon Laws extant. The Word is of 1 
moſt general Senſe, and Sir Henry Spelman's 
Definition of it is certainly true, Fel- 
&« 21d 
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« nia eft culpa ſeu injuria propter quam Vaſ- 
® ſalus amittit feudum, The Erymology 
of the Word expreſſes this Senſe ; for it may 
be derived from the Saxon Word { Felen) to 
miſtake, to commit a Crime, c. or elſe 
from the Word (Feah) which ſignifies Mo- 
ney, Wages, and even an Inheritance, and 
(Lin) which in the German Tongue ſigni» 
ficd a Price. It is viſible that Treaſon is 
within this Senſe of the Word, as much as 
© any other Crime, which creates a Forfei- 
ture: For as to the different Concluſions of 
the Indictments, felonice, or felonicè & pro- 
ditorie, it ſeems to be an Obſervation found- 
ed wholly upon modern Practice. And 
2. MW whoever reals Dr. Hickes's Diſſertatio Epi- 
he olaris in Iheſaur. Ling. S-ptent. will eaſi- 
of ly believe, that the Pleadings and Acts of 
of Court among the Saxons were not in Latin. 
He recites ſeveral Acts of ſeveral County- 
Courts, as of Hereford, Hc. every one of 
them in the Saxon Language. It was a 
conſiderable time before the Word Felony 
was uſed in fo preciſe a Senſe, as it is now; 
and High Treaſon was frequently compre- 
hended under it, even fince the Conqueſt. 
It is certain from both Glanvill and Britton, 
that Falbfying the Great Seal was High 


che Treaſon at the Common Law; and yet 
fil M. 1. E. 3. Pl. 13. a Man being arraigned 
for having falſified the Great Seal, pleaded 


a Charter of Pardon de touts: Felonyes ; and 
C 2 it 
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it was allowed him. As to what is oh. 
ſerved concerning the Difference of the 
Judgments, it is a manifeſt Error; ſince, 
among the Saxons, the Puniſhment of Mur. 
thers, Burglaries, Robberies, Oc. was com. 
muted for a certain Sum of Money, which 
they call'd Weregild: And this Law conti. 
nued until the Reign of Hen. 1. by whom 
it was abrogated, ©, Ft is primum ſuſpen- 
e dium furibus indixit. Vid. Floren. Wigorn, 
pag. 653. & Roger Hoveden inter Scriptores 
p0/t Bedam, pag. 471. 
The Normans with great Juſtice improv'd 
upon the Laws of the Saxons : They con- 
ſider'd the Crows as the Center, in which 
all the Members of the Commonwealth 
were united and knit: together: And an 
Attempt upon the Perſon of the Prince cou'd 
not be lool'd upon but as tending to diſſolve 
that Laion, and conſequently to reduce the 
State into Confuſion; therefore was it made 
equally capital with thoſe Crimes, which 
related only to the Kingdom. And this 
appcars by all the old Books. Glauv. lib. 14. 
& eAccuſatore in Curia probante certiſſimè, 
&« ſe ſciviſſe ipſum accuſatum machinatum fu. 
« iſſe, vel aliquid feciſſe, in mortem Regi, 
vel ſeditionem Regni,, Oc. Bracton, lib. 
3. pag. 118. Si quis auſu temerario machi- 
« zatus ſit in mortem Domini Regis, vel ali- 
e guid-egerit, ſeu agi procuraverit, ad ſedi- 
« tionem Domini Regis vel Exercitus ſui, Mn 
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It is to be obſerved, that Bracton did not 
ie Wl intend this for an entire Definition of Trea- 
e, ſon, fince he juſt before uſes theſe Words: 
4 « Habet enim crimen leſs Majeſtatis ſub ſe 
n. © multas ſpecies, quarum una hæc eſt, ut ſi 
ch quis, &c. Heta, lib. 1. pag. 31. ſays, 
l- WW © Quiſquis ſit de crimine leſæ Majeſtatis ac- 
m i © cuſatus, defendere ſe debet fic, omnem felo- 
» i © niam defendit, omnemque ſubductionem Re- 
u. “gig, Regni, vel ſui Exercitus, &c. Hen- 
es“ gham magna, cap. 1. pag. 7. © Conftat 
„ 7ud placita de crimine leſs Majeſtatis, 
d © zt de Nece vel Seditione Perſonæ Domini 
„% Regis, vel Regni, vel Exercitus, &C. ad 
« Cariam Regis majorem pertinent, &c. By 


th theſe Quotations, and what has been before 
er faid, it appears that the Normans coupled 


Crimes againſt the publick Safety, and a- 
gainſt the Perſons of their Princes, toge- 
ther: And indeed in Reaſon it is not poſ- 


de WM ſible to ſeparate them; for as the Murther, 
ch Nc. of a King, muſt —_— involve a 
us state in Confuſion, ſo every Action which 
4 Wendangers the Safety of the Publick, muſt 
we, Mncceſſarily diminiſh the Majeſty of the 
. ¶Prinee. And this may be eſteemed a juſt 


Reaſon, why all Crimes of this nature are 
by Intendment faid to be committed contra 


- WCoronam & Dignitatem Regis. The very 
＋ erm, Xing, bears a neceſſary and indif- 
4. ¶ſoluble Relation to a Kingdom; and there- 
C. fore the Safety, 69 c. of a People muſt be 

t C 3 | the 
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the chief Intereſt of every Kzzg, as ſuch, 


And the Crown or Prince always proſe. 8 


cutes Crimes of this nature (perhaps) be- 
cauſe the Crown, as has been ſaid, is al. 
ways conſidered as the Center of Union, 
and as jt were the fingle Principle of Acti. 
vity in the Society. 

It is not difficult to believe, that Judges, 
Oc. who were entirely at the Diſpoſition | 
of the King, ſhould be more zealous in the 
Proſecution of ſuch Crimes, which particu- 
larly affected the Intereſt or Perſon of the 
Prince, than of thoſe which related immedi- 
ately to the Publick, as ſuch, and were very 
often diſtin from, nay ſometimes perfectly 
oppoſite to, what a weak Prince might by 
the Advice of a corrupt Miniſiry look upon 
to be his Intereſt. | 

Their carrying this Principle on with too 
high a Hand, made it become a very great 
Grievance to the People, and was the true 
Reaſon of the Enacting the Act of 25 Eg. 3. 
de Pruodit ionibus, as will be more particular. 
ly ſhewn, when we come to conſider that 
Stature. 

1. What I ſhall now in the firſt place en- 
deavour to ſhew, is, that before 25 Ed. 3. 
was made, the Parliament did take upon 
them to puniſh ſuch Crimes, which were 
committed againſt the Safety of the Publick, 
as Treaſon. And I preſume no Man will 
deny, that Cuſtom, which is the Lov 

Parlia : 
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Parliaments, is as much the Law of the 
Land, as any thing that has been the con» 
ſtant and uninterrupted Doctrine and Pra- 
tice of Weſtminſter- Hall : For whatſoever is 
the Law of the Kingdom, is as much Law, 
as any thing elſe that is ſo; and whatſoever 
is Law cannot ſuſcipere magis aut minus, but 
it muſt be all of equal Authority. Vid. Vaugh. 
pag. 21. & alibi. In order to this, let us 
cxamine how our Anceſtors behav*d them- - 
ſelves in reſpect to Miniſters, whom they 
felt to be the Plagues and Scourges of their 
Country ; and I doubt not but upon the 
Iſſue it will appear, that Treaſon, by the 
Law of England in Parliament, is exact! 
what the Civil Law defines it to be; ſcil. 
Qyodeunque quis fuerit molitus contra Impera- 
torem vel Rempublicam, crimen eſt Majeſta- 
tis, Vinii Inſt. pag. 883. Forms of Law, 
and Niceties in the Proof of Facts, which 
they all experimentally knew to be true, 
did not hinder them from doing themſelves 
that Juſtice, which every injured People 
have a Right to exact; and which is abſo- 
lutely neceſſary to preſerve a Nation from 
the Inſults and Oppreſſions of Miniſters, 
who by their Intereſt and Credit with their 
Sovereign raiſe themſelves above the Fear 
of Puniſhment in the ordinary and com- 
mon Proceedings of the Law. 

I ſhall not in my Citation of Precedents 
go beyond thoſe Times, of which we have 
C4 Records 
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Records extant. The common Hiſtorians, 
it is true, give us an Account of ſeveral 
Perſons who died as Traytors in different 
Reigns; but there not being any Records, 
whereby we might indiſputably demon- 
ſtrate the Truth of ſuch Hiſtories, a great 
many Perſons would perhaps think their 
Authority too weak a Foundation to build 
upon, in the Examination of a Point in 
Law of fo great Conſequence as this. 

The Reign of Ed. 2. will it ſelf furniſh 
us with Inſtances ſufficient of the Vigour 
and Bravery of our Anceſtors. Let it not 
be objected, as it has often been to the 
Reign of Rich. 2. c. that the Times were 
in great Confuſion, and therefore Things 
were not then carricd regularly, and ac- 
cording to the Forms of Law : For when 
ſhou'd we expect to find Precedents of Par. 
liament ar) Juſtice upon Miniſters who were 
guilty of Treaſons againſt the Publick, and 
perhaps were ſupported by wrong and 
dangerous Notions of Prerogative ; but in 
thoſe only Times which can poſſibly afford 
them? When good and wiſe Princes go- 
vern'd, how cou'd there be any Diſpute be- 
tween Court and Parliament? But when 
wicked Miniſters ſeduc'd their Sovereigns 
into dangerous and illegal Meaſures, it 
was then only that Parliaments could exert 
themſelves in Vindication of their Liberties ! 
When Princes defended their Favourites 
6:10 2.71 from 
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from the Juſtice of the Nation, it is then, 
and then only, it can be expected that Par- 
laments ſhould aſſert their Authority, and 
reſolve to do themſelves Juſtice! When 
that has been obtain'd,the Confuſions ceaſed, 
and Things have naturally return'd into 
their legal and accuſtomed Channel. 

The Judgments which were givenagainſt 
Gaveſton, and the two Spencers, ha ve been ap- 
proved as juſt in every ſucceeding Age; and 
yet were their Caſe to be try'd according 
to the Principles Which are now contended 
for, it would be foufid very difficult to con- 
vict them of any Crime worthy of Death. 
Peter de Gaveſton was a debauched flagiti- 
vus Perſon, who for his Miſdemeanours, 
and corrupting Prince Edward, (with 
whom he was educated) was Anno 1306, 
& Regs. Ed. 1. 33. in Parliament baniſh'd 
the Kingdom, de communi eAſſenſu procerum. 
But this King was no ſooner dead, and 
the Crown deſcended to Ed. 2. than he 

was recalPd from his Exile, and before 
he could return home, the King even pre- 
vented his Wiſhes, with the greateſt Grant 
that ever was made to a Subject. The 
King himſelf, ſo haſty was he to ſhew his 
Affect ion to his Favorite could not ſtay for 
his Return from Scotland, where he Was 
when the King his Father dy'd, but by Let- 
ters Patents, which are dated apud Dumfreis, 
6 eAvg. eAnno Regn. 1. he granted to him 


and 
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and his Heirs the whole County of Corxwall. 
Vid. Rymer's Fad. Ton. 3. p. 1. His exceſ- 
five Grants were objected to Gaveſton as a 
Crime; and yet the Letters Patents of this 
very Grant (which was by far the greateſt) 
were witneſſed and atteſted by the prime 
Nobility of the Kingdom. For they are, 
Cum hiis teſtibus, Henrico de Lacy Com. Lin- 
coln, 1homa Com. Lancaſtri, the Kings Uncle, 
and ſeveral others, who afterwards appear'd 
in the Field againſt him. Nay the King 
himſelf, in his Letters to the King of Fraxce 
and to the Pope, affirms that Grant to have 
been made, * de voluntate, concilio & con- 
ſenſu, & ad procurationem Comitum, Ba- 
« ronum, & Procerum Regni, ipſo Petro de 
Gaveſlon hoc ignorante. The Letters are 
dated, apud Windſhor 16 Juni «Anno Reg. 1. 
ib. p. go. Rymer's 3 Tom. Ann. 1, 2, 3, 4, 
Ed. 2. is full of Papers relating to this Pe- 
ter de Gaveſton. By which it is manifeſt 
he was the greateſt Favourite that ever 
Prince had (unleſs his Succeſſors in Favour, 
the two le Deſpenſers are to be excepted.) 
He by his pernicious Counſels led the King 
into ſuch Meaſures and Difficulties, that 
the Parliament could not but take Notice 
of them, and Anno 5. Reg. Ed. 2. Commi ſſia- 
zers were in full Parliament authorized un- 
der the great Seal to manage the Affairs 
of the Kingdom, and to put the King's 
Expences, and Method of Government, in- 

to 
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to ſome Form and Regularity. Theſe 
Commiſſioners were known by the Name 
of the Ordeinors, and by Reaſon that what 
they did was by Authority of Parliament, 
their Reſolutions and Ordinances are entered 
upon the Parliament-Roll, among the reſt 
of the Parliamentary Proceedings, and 
were in Fact obſerved as an Act of Parlia- 
ment. And the Sheriffs of Counties, who 
were antiently elected in their Counties, 
came firſt to he nominated by the Chan- 
cellor, Treaſurer, c. by Vertue of an 
Article in their Ordinances. ſc.“ Eſtre ceo 
&« 7204s ordeinomus que Vijcoants ſoieut deſor- 
© mes mis par le Chancelier & Treſorer &5 
& Jes autres du Conſeil qui ſerront preſent, 
„ f le Chanceher xe ſoit preſent, ſoit mis 
par le Treſurer & Barons del kxchequer, 
« &c. We farther Ordain, that for the fu- 
“ture, the Sheriffs be put in by the Chan- 

& cellor, Treaſurer, and ſuch others of the 
“Council, who ſhall be preſeat ; but if 
the Chancellor ſhall not be preſent, let 
them be put in by the Treaſurer and 
“ Barons of the Exchequer *, He. Which 
is an Inſtance of the great Authority of 
theſe Ordeinors, ſince they could cauſe ſo 
conſiderable an Alteration in the Comman- 


* — 


* Lora Chief Fuſtice Coke refers this Alteration of the 
Law, 10 the Statute 9 Ed. 2, and takes no Notice of any of 
tbeſe Ordinances, 
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Law ; and this very Article was after- 
wards ſo much approved of, that it was 
9 Ed. 2. turn'd into a formal Statute, and 
is printed in the Book. The Statute. 12 
R. 2. is in Subſtance the ſame with this Ar- 
ticle, only there are more Officers mention'd, 
as of Neceſſity to be preſent at the Nomi- 
nation, than there are either in the Article 
or the Statute of Ed. 2. Vid. Coke 2. In. 
175. Sy | | 
g Their Ordinances are very remarkable, 
and well worth reading from the Begin- 
ning to the End; but it would too much 
fill this Paper to tranſeribe the Whole Re- 
cord, and for that Reaſon IT ſhall mention 
but one more Article beſides what I di- 
realy quoted it for; and that is this, Art. 
9. Pur ceo que le Roy ne doit emprendre fait 
de Guerre contre nully, [ans common eAſſent 
de ſon Barnage, pur mults perils que pur- 
* ront avenir a luy, & a ſon Realme, Nous 
* ordeinomus, que le Roy deſormes ne aile hors 
de jon Realme wemprenge contre nully fait 
« de Guerre, ſans common eAlſſent de ſon Bar- 
nage, & ceo in Parliament; Et fi autre- 
* mient face & ſur cela empriſe face ſo- 
& mondre ſon Service, ſoit le Somon pur 
* nul, & c. Whereas the King ought not to 
* undertake any Act of War againſt any 
* Perſon, without the common Aſſent of 
„his Baronage, by Reaſon of many Dan- 


gers which may thereby happen to him 
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« ſelfand to his Realm; * We therefore ordain, 
« Thar for the future the King do not go 
« out of his Realm, nor undertake any Act 
« of War againſt any Perſon without the 
« common Aſſent of his Barone, and 
ce that in Parliament, And if he ſhall Act 
« otherwiſe, and upon any Enterprize 
« which he ſhall have in View, ſhall cauſe 
« thoſe who hold of him by any Service, 
« (viz, Military) to be ſummoned to at- 
e tend him, let ſuch Summons be null. I 
do not make any Reflections upon this ſur- 
prizing Clauſe, but think it to be worth 
obſerving, that in this Clauſe the Ordei- 
nors did not only inſtitute, that for thefuture 
the King ſhould not undertake any War 
without the Conſent of his Baronage, but 
they recite it as part of the Law then al- 
read) in being (which it is not probable they 
would do in ſo publick a manner unleſs it 
was notoriouſly ſo) for the Clauſe begins, 
Whereas the Kjng ought not to undertake, 
c. We therefore ordain, &c. So that were 
thoſe Perſons, who now plead nothing elſe 
but the Royal Prerogative to juſtifie them- 
ſelves for having made the moſt pernicious 
and deſtructive Peace that ever Nation ſaf- 
fered, to be try'd before a Parliament, of 
Sentiments like to that of which we now 
ſpeak, 
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ſpeak, I believe it would not be a long De- 
bate, whether they ſhould be puniſhed ca- 

itally or not. | 

The other Article which I intend to 
tranſcribe, belongs entirely to this Peter de 
Gaveſton, and contains all the Articles upon 
which he was condemn'd, together with the 
Judgment of the Ordeinors thereupon, Ec. 

If any Reader deſires to examine this 
Record, or any other to which I may re- 
fer, it may He of Service to him to let him 
know there is a tollerable fair Copy of the 
Parliamentary Records in the Inner Temple 
Library, which were left to the Society by 
the late learned Mr. Petty. It is a Cop 
that I think may be depended upon, becauſe 
at the end of the Volumes there is a Convenit 
cum Recordo, atreſt»d under the Hands of 
the Clerks who tranſcrib'd and examined 
them, 5 10 

* Far ceo que conme choſe 

z. N R of A Examinement 
« des Prelatz,' Counts 69 Ba- 

© rors, Chivalers £5 autres bouns Gents 
« dn Royalme, trovez, Que Pierre de Ga- 
“ veſton, ad mal. meneꝝ, & mal conjeillez no- 
« ſtre Seigneur le Roy, & Pa enticee a mal 
« faire en divers maneres E9 deceivances. 
« Em accoillant a luy tout le treſor le Roy, 
« £9 Pad eſloigne hors du Royalme. En at- 
« treant à luy Royal poer © Royal dignitee 
&« comen allyance faire de Gentz par & 115 
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de vivre & morir oveſque luy, encounter 
tout gents, E ceo par le treſor que ill 
« purchaſe de jour en jour, enſeigneurant ſur 
« Eſtate Roy & de la Coronne, en deſtructi- 
« on du Roy & du People; & eſpecialment 
© enloignant le Coer le Seigneur de ſes liges 
Gent en deſpiſant leurs Counſeils. Nient 
« ſoeffrant bones Miniſters faire ley deterre, 
« en oſtant les bons Miniſters mettant ceux de 
* ſa Coviegne, aux ibien aliens come autres, 
qui a ſa volunte Q a ſon comandement offen- 
dent droit & ley de terre. En parnant terres, 
* tenements N Baillies du Roy a luy Q a ſes 
„ Heires. Et ad fait que le Roy ad done 
« terres & tenements de ſa Coronne as divers 
** gents, a grant damage & _ de Ie 
State le Roy © de ſa Coronne; & ceo auſi 
bien puis Pordeignment que le Roy granta as 
* Ordeinors de faire, au Profit de ly N de ſor 
People, come devant; encounter Pordeign- 
* ment des Ordeinors. Et maintient Robbeoars, 
* Homicides, &c. & les fait avoir le Char- 
* tre le Roy de pees, endonnant hardement a 
* misfeſours de pis-faire. Et menant le Roy, 
* enterre de guerre ſans common eAſſent de 
'* Jon Barnage, en peril de ſon Corps, & en 
* deſtruction du Royalme, Et en feſaunt 
* ſealer blaunches chartres, de ſous le grant 
®* Seale le Roy, en deceit & diſtreritance le 
Roy H de ſa Coronne & encounter ſon Ho- 
mage. Et feloneſſement, fanxement & 
* traiterouſment ad fait les choſes ſuſdites, a 

* grant 


„ nn 
grant diſhonour & damage du Roy, & 
4 deſheretiſon, de la Coronne & a deſtru- 
& Hion du People en moltes Maneres, 
« 6&7 oveſque ceo nous eant regard, &c. 
« Whereas it is - notoriouſly known, and 
„by the Inquiry of the Prelates, Earls, 
« and Barons, Knights, and other good 
“ People of the Realm, it is found, That 
& Peter de Gaveſlon has evilly advis'd and 
« counſell'd our Lord the King, and has 
ce entic'd him to do Evil in divers Manners. 
« That he cheated the King in his Trea- 
« ſure, and ſent it beyond the Seas. That 
« he encroached to himſelf Royal Power 
% and Dignity, in making People engage 
“ themſelves by Oaths to live and die with 
« him againſt all Men; all which he effect- 
« ed by Means of the Treaſure which he 
« daily procured, Lording it over the Eſtate 
« of the King, and of the Crown, to the 
« Deſtruction of the King, and of his Peo- 
« ple. That he eſpecially alienated the 
% Heart of the Lord (the Ming) from his 
« Lieges, and cauſed him to deſpiſe their 
Councils. Hat he did not ſuffer good 
« Miniſters to execute the Law of the Land, 
* by diſplacing ſuch good Miniſters, and 
employing thoſe of his own Confedera- 
“ cy, as well Aliens as others, who at his 
6 will, and his Commandment, act con- 
& trary to Right, and the Law of the Land. 
« That he took Lands, Tenements, and 
« Farms, 
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Farms, from the King to himſelf, and 
his Heirs (i. e. a Fee Simple.) That he 
caus'd the King to grant Lands and Te- 
nements of the Crown, to ſeveral Peo- 
ple, to the great Damage and Decreaſe 
of the Eftate of the King and of his 
Crown. And this he did as well ſince 
the Ordinance which the King granted 
to the Ordeinors to make for the Benefit 
of himſelf and his People, as before, con- 
trary to the ſaid Ordinance of the Ordein- 
ors. That he ſupports Robbers, Mur- 
therers, c. procuring for them the 
King's Charters of Pardon, by which he 
encourages Evil-doers to do worſe, 
That he carried the King into a Land 
of War without the common Aſſent of 
the Baronage, to the Peril of his Body, 
and to the Deſtruction of the Realm. 
That he cauſed the Great Seal to be put 
to Blank Charters (The Word ſeems here 
to ſignify any Letters Patent, and is not 
conſin d to any particular Senſe) in De- 
ceit and Diſinheritance of the King and 
of his Crown, and againſt his Homage, 


„ feloniouſly, faiſly and traiterouſly he did 
* the Things before-mentioned, to the 


10 
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Diſhonour and Damage of the King, 
to the Diſheriſon of the Crown, and 
Deſtruction of the People in many Man- 
ners. To which we having Regard, 


c. And then they recite how that by 
D — ao 
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the Ordinance of King Ed. 1. he had ab. 
jur'd the Realm, and that the King him- 
ſelf (then being Prince) did at the ſame 
Time abjure the Company of the ſaid Pe- 
ter de Gaveſton for ever. They farther re- 
cite, that ſince that Abjuration, & Par cum- 
« wan Aſſent de tout le Royaulme & du Roy 
« & de Iy meme Prelatz, Countees & Ba- 
« yors”. That by the common Aﬀent of 
© the whole Realm, and of the King, 
« and of the ſaid Prelats, Earls, and Ba- 
«, rons, c. he was for ever baniſh'd the 
Kingdom, and that his return into it was 
not by common Conſent, but the Contri- 
vance of particular Perſons, to the great 
Prejudice of the People.“ Per quel eſchuire 
% nous ordeinomius, par Vertue de la Commiſſi- 
« on noſtre Seigueur a nous grant, que Piers 
„de Gaveſion, come appiert Exnemy le Roy 
« £7 de ſon People; to avoid which we 
„ ordain, by Vertue of the Commifhon 
« of our Lord unto us granted, That Peter 
de Gaveſton, as he appears an Enemy of 
„the King and of his People, Ec. be for 
* ever baniſhed out of all the King's Domi- 
« nions, and if he ſhall ever return into the 
« Seigneury le Roy adunque ſoit fait de ly, 
&« come del Ennemy du Roy, du Royaulme & 
* de ſon People, Seignory of the King, 
then let it be done unto him, as unto the 
Enemy of the King, of the Kingdom, 
and of the People, Oc. 

Theſc 
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Theſe Articles are charged upon him 
for Treaſon. Yet it would be difficult 
for thoſe People who are Friends to the late 
Miniſtry, conſiſtent with the Principles they 
lay down, to prove any one of them to be 
ſuch : So that if any Treaſon be in them, 
it muſt be accumulative, For what do 
theſe Articles amount to? Why, Firſt, He 
gave bad Counſel to the King, and appro- 
priated to himſelf a great Part of the Royal 
Treaſure. I believe no Man who has been 
a Treaſurer, will be willing to think this 
more than a Breach of Truſt, a Miſdeme an- 
our, or ſomething of that Nature. "Tho? the 
Crimen peculatis has ſomething of a deep- 
er Guilt in it now, when the Pillage is of 
Money given by the publick, and appropri- 
ated to particular Uſes (which makes the 
Crown to be in Subſidies of this Nature 
only as it were a Common Truſtee) than 
when the Robbery cowd extend no farther 
than the cheating the King of the Rents 
and Profits of his Demeſzes. 2. He pro- 
cur'd People by a liberal Diſtribution of his 
Money, to engage themſelves by Oaths to 
live and die with him. The People who 
have beenſo induſtrious in raiſing the late 
Mobs, to give ſuch hearty Declarations in 
their Favour, cou'd they have conru'd this 
to be Treaſon. 3. He alienated the King's 
Heart from his Nobles, making him to de- 
ſpiſe their Counſels, and to turn out good 
D 2 Mini- 
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Miniſters, and to put in bad ones of his own 
Confederacy : This ſeems to want no Appli- 
cation. 4. He took Grants of Land from 
the King to himſelf and his Heirs, Ir has 
been already ſhewn, that the Grant of the 
Earldom of Corzwall, was almoſt Parlia- 
mentary. 5. He procured Grants of Lands 
to ſeveral other Perſons, to the Deſtruction 
of the Crown. 6, He allo procured Char- 
ters of Pardon to ſeveral Murtherers, Rob- 
bers, &c. to the emboldening of wicked 
Men. How! could this be Treaſon in 
Gaveſton, and not ſo in Walter Reynolds, 
Biſhop of Worceſter, who was then Kpeper 
of the Seal, and upon whom it was incum- 
bent, ex Officio, to ſee that nothing illegal 
ſhould paſs the Seals? and yet he was ne- 
ver calPd ro Accompt, or queſtioned for 
theſe Things. Beſides, is not the King's 
Power of pardoning Criminals as clear a 
Branch of the Prerogative, as that of ma- 
king Peace and War, or the creating a 
Dozen of Peers in the midſt of a Seſſion, 
in the midſt of a Debate. What then was 
his Crime? Why! it was certainly that 
eAbuſe of the Royal Prerogative which he 
adviſed the King to exerciſe. For when 
Mercy is ſo indiſcreetly uſed, as to give En- 
couragement to Offenders, by taking away 
the Fear of Puniſhment, it becomes a Grie- 
vance and Cruelty to the reſt of the World. 
And 1s not an eAttempt to render one Branch 

of 
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of the Conſtitution uſeleſs, as fatal an eAbuſe 
of the Prerogative, as the pardoning a few 
Criminals : For it is abſurd to think, that 
either Houſe can ever with Succeſs, oppoſe 
it ſelf to the Deſigns of a Court, if an ex- 
tempore Creation of a Majority can be juſtt- 
fied. 
I ſhall not recapitulate any more of the 
Articles againſt him, but leave the Reader 
to make ſuch Obſervations upon them as he 
thinks fit. Every one knows how the Aft- 
fair of this anhappy Earl ended. He after 
his Exile ventur'd to return into England 
without the Permiſſion of the Barons, truſt- 
ing to the Protect ion of the King; which 
the Barons reſenting, immediately took up 
Arms, and forced both the Kjng and Gave- 
ſton to fly to the Caſtle of Scarborough, where 
the King left him, whilſt he himſelf went 
to gather a Strength for his Relief : But the 
Barons took the Caſtle before it cou'd be re- 
liev'd, and carry'd Gaveſton to Dadington, 
where Guy, Earl of Warwick, ordered him 
to be beheaded, tanqum legum Regni ſubver- 
ſorem & publicum proditorem communi Ju- 
dicio, Vid. Thom. Walſing. Ypod. Neus: 
Int. Ang. & Norm, p. 501. ac etiam ejus, 
Hiſtor. p. 101. . 

It is remarkable in this Caſe, that the 
Earl of Lancaſter, and ſeveral other Per- 
ſons, who, as was before obſerved, were 
' Witneſſes to the Grant of the Earldom of 
— Corn- 
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Cornwall, were the Chiefs of the Party 
who purſued him to his Death; and after 
his Death, they carried the Matter with 
ſo high a Hand, that Azzo'1313. Ed. 2. 7. 
they obliged the King to conſent to an Act 
of general Pardon to all thoſe who had been 
concern'd in the Death of Gaveſton, Rot. 
Par. 17 E. 2. p. 1. M. 14. So far was 
the King from being able to revenge it. 
In Rymers's Fzd. Tom. 3. p. 448. there 
is even the King's general Releaſe to the 
Barons for all ſuch Jewels, or other Move- 
ables of his own, which they might have 
2 or deſtroyed in their purſuit of Gave- 
W | 
The Two Spencers ſucceeded to Gaveſton 
both in Favour and Infolence, and Anno 
15 Ed. 2. they were condemned of High 
Treaſon by the Lords in Parliament (with- 
out the Conſent of cither Prelates or Com- 
mos) who only conſented to the Act for 
their Baniſhment after the Judgment gi- 
ven. The Articles upon which they were 
condemned are very remarkable, but too 
long to be inſerted in this Paper in the Ori- 
ginal Language, The Subſtance of them, 
as near as I can collect them, is as fol- 
lows. a 
Honour de Dieu, &c. 1, * That Sir 
* Hugh, the Son, drew a Writing, where- 
by he endeavoured to engage Sir John 
* Gifford, and others, in a Conſpiracy, to 
« force 
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« force the King to do whatſoever he wou'd 
« have him.” To ſupport this Accuſation, 
there is in the Articles inſerted the Copy 
of a Writing which I here litterally tran- 
ſlate, that every Reader may for himfelf, 
judge how far it will juſtifie, and prove a 
Charge of High Treaſon. 

« Sc. Homage, and the Oath of eAllegi- 


* ance, are more by reaſon of the Crows, 


than of the Perſon of the King; Which 
„appears, for that before the Crows de- 
* ſcends, there is no Allegiance due to the 
* Perſon expeftant : Wherefore in Caſe 
„the King carries not himſelf by Reaſon 
in Right of the Crows, his Leiges are 
* bound by Oath made to the Crown, to 
* remove the King, and the State of the 
* Crown by Reaſon, and otherwiſe the 
* Oath ought not to be obſerved. _ But it 
may be ask'd, how the King in ſuch a 
* Caſe is to be dealt with, by Suit at Law 
* or by Force (par Suite de ley ou per a= 
* pertee) by Suit at Law a Man can have 
„no Redreſs, for he can have no Judge 
* but by the King. In which Caſe, if the 
m' Will be not according to Reaſon, 
„nothing but Error wou'd be maintained 


* and confirmed; wherefore to ſave their 


bath, when the King will zot Reareſs 
* what is injurious to the People, and pre- 
judicial to the Crown, they ought to pro- 
* ceed with Rigor, for he is bound by 
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Oath to govern his People, and his Leiges 
are bound to govern in aid of him, and 
in default of him. 
2. That by their evil Counſel they 
cauſed the King never to grant his Pre- 
ſence (Which he by Right ought to do 
to his great Men) nor any Petitions but to 
ſuch Perſons as they thought fit: Which 
was contrary to the King's Duty and 
Oath. 
7 That they will not ſuffer the Great 

en, #or good Counſellors to approach the 
King, to give him Counſel, by which 
they uſurp'd to themſelves Royal Power 
and eAuthority over the Perſon of the 
King, to the great Diſhonour and Dan- 
ger of the Realm. 
4. That in Order to attain their 
wicked Purpoſe, and to the Diſinheri- 
tance of the Great Men, and Deſtruction 
of the People, they put out good and a- 
greeable Miniſters who were placed by 
Ajſent, and put in others falſe and wicked 
of their own Party, 
5. They maliciouſly adviſed the Xing 
to raiſe Arms againſ} his People in Glou- 
ceſterſpire, contrary to the Great Char- 
ter, and the Award of the Peers of the 
Land. | 
6. Whereas the Earl of Hereford, and 
Lord Wigmore, were aſſign'd by the 
King to malig War upon Lleuellin Bren, 

« wha 
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who ſurrendered himſelf to thoſe Lords 
at the King's Grace and Pleaſure. 'The 
ſaid Sir Hugh, Father and Son, accroach- 
ing to themſelves Royal Power and Au- 
thority, took the ſaid L/exelliz out of the 
Lords Hands, and carried him to their 
Caſtle of Cardiff, where pretending a Ju- 
riſdict ion which they . not, they cau- 
ſed him to be hang'd, drawn, beheaded, 
and quarter'd, 
7. * That they evilly adviſed the King 
to take into his Hands, the Lands of Sir 
Hugh eAudelye, the Son, who was fore- 
judg*d without Proceſs, contrary to the 
Law of the Land. | 
8. Whereas the King had granted b 


+ Letters Patents to the Earl of Warwick, 
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in full Parliament, that after his Death 
his Executors ſhould have his Lands till 
his Heir was of full Age; they cauſed 
the King, without Cauſe, to repeal, 
and by their evil Counſel defeated what 
the King had granted in Parliament, to 
the Diſhonour of the King, and againſt 
Reaſon, 

9. That they would not ſuffer the King 
to take reaſonable Fines of the Peers, Cc. 
when they entred upon their Fees, as 
had been uſed before that Time: Ma- 
king the King to do againſt his Oath in 
Parliament. 


10.“ That 
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10. That by wicked Covetouſneſs , 
« and Royal Power, they will not ſuffer 
the King to hear, or do Right to the 
« Great Men, upon what they preſent un- 
to him touching the diſheriting the 
< Crown, and them, as to the Lands 
« which were the Templars. Alſo by u- 
« ſurped Power Royal, they govern'd the 
« King, his Council, and his Prelates, to 
« the Damage and Diſhonour of the King, 
„the Peril of his Oach, and the Deſtructi- 
on of his People. 

11. “ Alfo, that no Biſhops, Oc. Ele, 
« who ought to be received of the King 
* when duly elected, cou'd come near him, 
or obtain any Favour from him, until 
they had paid a Fine to the ſaid Sir Hugh, il 
Father and Son; neither cou'd any one . 
elſe obtain any Favour from the King 
without paying a Fine unto them. Up- Wn 
« on theſe eArticles Judgment was given a» WM 
« gainſt them in theſe Terms. tl 
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„Which Wickedneſſes are notorious h 
* and true, as it is found by the Exa- Wt! 

_ * mination of the Earls, Barons, and Wu 
* other Peers of the Land: Wherefore 

* we Peers of the Land, Earls, and 

* Barons, in the Preſence of our Lord 

* the King, do award, That Hugh le 
De Spencer, both Father and Son, 

„ ſhall be diſherited for ever, as Diſ- 

« heritors 
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« heritors of the Crown, and Ene. 
« mies to the King and his People; 
« and be baniſhed the Kingdom of 
« England, never to return again, un- 
« leſs it be by the Aſſent of the King, 
« and by the Aſſent of the Prelates, 
« Farls, and Barons in Parliament 
« duly Summon'd. And if they are 
“found in England after that Day; 
(c. the Day appointed them for avoid- 
« ing the Realm) or if they return'd 
« after that Day, then to be done unto 
as unto the Enemies of the King 
and Kingdom. 


N. B. This in the printed Copy is called 
» MW Exi/um Hugonis le De Spencer patris & fi- 
e Ii, Old Stat. per Berthelett, 1540. 

4 J ſhall not waſt the Reader's Time in 
making Obſervations upon theſe Articles: 
The fame might be made almoſt, as upon 
thoſe againſt Gaveſton. 

The Spencers maintain'd their Ground 
however, by Vertue of their Credit with 
the King (notwithſtanding the Judgment 
upon theſe Articles) about Four Years lon- 
ger; for it was not till the 199 Ed. 2. that 


d chey were put to Death. The Queen, and 
d Prince Edward, afterwards King Edward 3. 
le ia that Year came over from France, whe- 
n, cher they had retired, and maintain'd a kind 


ot War againſt Ed. 2. wherein they had the 
better, 
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better, and purſued Hugh Spencer, the Fa. 
ther, to Briſtol, where he was taken and 
hang'd, drawn and quarter'd as a Traytor, 
if you will believe Daniel, without any 
Form of Law. Spexcer the younger, who 
was taken Priſoner at the ſame Time, was 
arraigned for Treaſon before Juſtice Traſſell 
in a peculiar ſort of Form, which was by | 
way of Speech made againſt him. The 

Subſtance of which, as I have been able to 
contract it, is as follows; ſc. © Fiugh le De 
* Spencer, in the Parliament held at Weſt- 
“ minſter in the 15th Year of the King that 
« now is, your Father and you were ad- 
« judged to be Traytors, and Enemies to the 
« Realm, and were baniſhed as ſuch, ne- 
« ver to return without the conſent of King 
“ and Parliament duly ſummon'd ; contra- 
«ry to which Award, your Father, and 
4 you, have been found in Court without 
„ Warranty. And you Hugh, as you re- 
4 turn'd into the Kingdom, did feloniouſly 
rob Two Merchant Ships (* Droman- 
„des) to the Value of 40000 J. After 
4 this Felony you came to the King, and 
* cauſed him to take Arms againſt Peers of 
« the Realm, Cc. contrary to the Great 
Charter. And alfo accroaching to your 
e ſelf Royal Power, you and your Adhe- 
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« rents did feloniouſly rob the good Peo- 
« ple of the Realm. And by means of Au- 
« drew Harley, and other Traytors, you 
« murthered the good Ear/ of Hereford, 
« and ſeveral other Perſons at Burrough- 
« bridge. Anddid there cauſe to be taken 
« the moſt honourable Lord Thomas, the 
good Earl of Lancaſter, whom by a falſe 
«© Record againſt Law, and the Great Char- 
ter, you cauſed to be murthered, martyr- 
« ed, and put to Death. Alſo in the ſame 
place you cauſed ſeveral other Barons and 
« Knights to be hang'd, drawn and quar- 
4 ter*'d, contrary to Law, and the Great 
Charter, in order to get their Eſtates. 
Lou alſo adviſed the King to an Expediti- 
« on into Scotland, where he loſt 20000 
Men, to the Diſhonour and Damage of 
* the Realm. * 
* Hugh, this Treaſon and Tyranny 
* would not ſatisfie you, but by Royal 
* Power gain'd over the King, you de- 
* ſtroyed the Franchiſes of Holy Church, 
taking the Poſſeſſions of the Church to 
your own Uſe. And whereas you knew 
* that God had wrought ſeveral Miracles 
by the good Earl of Lancaſter, whom you 
* had cauſed to be murthered, you placed 
Guards upon the Church where he was 
buried, that none might enter to Wor- 
ſhip God, and his Saints. You after this 
adviſed the King to grant Lands to 6 
x 6« Ear 
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« Earl of Wincheſter, and ſeveral other 
« Traytors, to the Diſheriſon of the Crown. 
« You alſo gave a great Sum of Money to 
“ your Adherents in Gayenne, where the 
& Queen and her Son then were, to deſtroy 
4 them. Hugh, your Father, and your 
4 ſelf, and ſeveral other Traytors, did by 
“ Force oblige ſeveral Perſons to Swear, 


to Support and Maintain you in your 


« Quarrels, c. You at the ſame Time 

« knowing ſuch Confederacies to be Fall: | 

* and Traiterous. And whereas you and 
the other Traytors knew that the Queen 

& and Prince were arrived in the King. 

« dom, you cauſed the King to withdraw 

« himſelf out of the Kingdom ; you feloni- 

« ouſly taking with you the Treaſare of the 
Realm, contrary to the Great Chatter, 

« Hugh, you are found to be a Traytor, lt * 
« wherefore all the good People of the 
Land by common Aſſent do Award, that 

« you are found as a Thief, and therefor! ' 
« ſhall be hang d: As à Traytor, and ther. 
« fore ſhall be drawn and quarter d. Anil t 
« for that you have been outlawed by ti: | 
« King and Parliament, you ſhall be beheat| 
« ed. And for that you have abetted, ani 
& created Diſturbances between the Riu 
* and Queen, and others of the Realm, yi 
« ſhall be embowelled, and your Bowels bur 
« ed. Withdraw Traytor, Tyrant, and 


go take your Judgment, attainted, _ 
66 fe 
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« ked Traytor.“ Upon this he was'imme- 
diately executed, by Vertue of the t of. 
Banifhment and eAttainder which had paſ- 
ſed againſt him; for when this Remarkable 
Speech was made againſt him, there was 
no Trial had either by Common Jury, or 
by Peers; he being then Earl of Glouceſter, 
Vid. Henricum de Knighton de event. eAngl. 
infr. _ 10 Co. 2547. The Barons in 
both theſe Diſputes got the better of the 
Royal Favourites, but yet it coſt ſeveral of 
the moſt conſiderable of them their Lives; 
among whom, the chief Man was Thomas 
Earl of Lancafier, whom 15 Regai Ed. 2. 
the King got into his Power, and beheaded 
at Pomfrett Caſtle. The whole Record of 
the King's Proceedings againſt him is prin- 
ted in mers 3d Tom. p. 936. and very well 
deſerves to be read by Perſons who are Cu- 
rious in Things of this Nature. 
However fatal theſe Diſputes were to 
the Barons concern'd in them, yet their 
Country did afterwards ſufficiently teſtifie 
their Approbation of all their Proceedings; 
for that Judgment againſt the Earl of Lan- 
caſter, was in the ſucceeding Reign revers'd 
4 illegal; and the common People expreſs'd 
lo great a Veneration for him (that accord- 
ing to the Humour of the Age) they believ- 
ed Variety of Miracles which were reported 
of him, and uno 1389 he was canonized 
for a Saint ; upon much better Reaſons than 
any 
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any had been for ſome Hundreds of Tears he- 
fore him, ſince he died a Martyr to the Li- 
berty of his Country. 

4 Ed. 3. Roger Mortimer was by the 
Lords, E9c. in Parliament, attainted of 
Treaſon, and executed. The Rolls upon 
which his particular Treaſons, Felonies, 
Sc. are entred, is (as Mr. Prynn informs 
us) fo mouldred, that a great part of it can- 
not be read, for which Reaſon the follow- 
ing Articles againſt him are tranſcribed out 
of Henry de Kpighton, de Even. Angl. Coll. 
2556. infra Scrip. decem. 5 
1. © Primieriement. Que par la ove or- 
« deine fuiſt al Parlement de Londres pro- 
« chein a pres le Coronnement ls Roy, Que 
« quatres Eveſques, quatres Contes, & 6 
« Barons duſſent eſtre pres du Roy, pour le 
« Counſeller iſſiut que touts fois 4 y fuiſſent. 
« Ceſt a Savoir, un Eveſque, un Conte, & 
« dieux Barons, a Moynes, & que nulle groſſe 
&« beſoigne ſoit fait ſans leur Aſſent, & que 
« Cheſcune reſpondiſt dex ces fetz pur ſon 
« temps; le dit Roger nient eyant regard al 
« dit Aſſent, accrocha a ly Royal Povere, 
« &7 Je Government del Realme ſur le Eſtate 
« Je Roy ouſta £ fiſt ouſtre & mettre Mini- 
& res en P outlele le Roy © aillotrs par my 
* le Realme à ce volunte de ceux que fuerunt 
Ade ſon accorde, Et myit Jean Wyardet £& 
“ altres entour le Roy deſpier ſes faits & ſes 
dit. Iſſiut gue le Roy fuiſt entyele manere 

err) 
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© envyronne de ces Ennemys qil poet riens faire 
« de ja volunte mes aufti come un Homme de 
« South altre Garde. 37 
2. © Par la qu le Piere noſtre Seigniour le 
4 Roy feaſt a Kenilworth par ordeinances des 
« Peres de la terre, a dimoren illonques a ſes 
« eſes, pur eſtre Servi come afferreit uni tele 
Seigneur, Le dit Roger par reall povare 
« 4 ley accroche, neleſſa tant quil Peuſt deuers 
« luy a ja volunte. Et o dyn quil fuiſt 
« fauxement traiterouſement & felcniſſement 
« morare & tue. | 
3.“ Enſy le dit Roger fiſt defendre par 
e briefe le Roy ſous le grant Seale que null 
&« venſiſt al Parlyment de Salucbury, a force 
« & Armes ſour quan qil poet forfere devers 
« le Roy. Et la wynt le dit Roger & altres 
de ſa Covygne al force & Armes al dit Par- 
« lyment contre la dyte defence, par quoy plus 
«& ſours de la terre come le Conte de Lanca- 
« ſtre & altres Sachans la manere de ſa ve- 
„nue ne vynadrent point, Et come par la on 
&« les Prelats eſtoint Aſſemblez al dit Parly- 
« ment, en un Meaſon pur Counſeiller ſur les 
« beſoignez le Kpy & de Realme, le dit Roger 
% debraſa les eos de la Meaſone ovez gentæ des 
4 Armez ſour les ditez Prelats, & les manaſ- 
* ſa de ve & de membre ſils fuiſſent ſi hardys 
* a dire ove faire riene en contre ſa volunte 
* & ordynances, E en meme le Parlyment fiſ 
* tant que le Roy luy fiſt Conte de la r 
B : ”” 
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«* & la done plufours terres & temementz 
% en” Diſberiſon de lACorouwne. E puts mens 
« le dit Roger & ceux de ſa Covygne noſtre 
% Seigneur le Roy, Armez ſur le conte de 
« -Lancaſtre & altres Pieres de la terre tan- 
« que a Wincheſter Ia ove yls eſtoieut venan- 
© ce devers le Roy au dit Parlyment de Sa- 
« lusbury. Par quoy le dit Conte & les al. 
te tres piers de la terre per eſchewer le peril que 
e poet avenir, 4 la Reuerence le Roy depar- 
c tirent & aylerent en vers lour pays dolons 
4 gilt ne point ove lour Seigneur Lege parlere 
% ne Conſeillere come ils deveront. 
4. Enſi le dit Roger fiſt le Roy Chiva- 
« cher forciblement ſur le Conte de Lanca- 
&« ſtre & altres Pieres de Realme que eſtoint 
« ordeinez devoir eſtre pres du Roy pur luy 
„ Conſeiller. Et entant les Enchaſſa par force 
% que le dit Conte & altres Grantz del 
& Realme que voilerent profit au Roy, ſe 
& miſtrent a la Grace le Roy, ſauve exous 
* we & Membre © qils ne fuſſent Deſherits ne 
* altrop grant rauſon, Meſils furent my au 
trop grant ranjon, que lours terre vendront 
% 4 tou jours, Kt les altres fiſt enchaſer d: 
la terre a Seizer lours terres contre la 
* fourme dc la grant Charcre & Ley de 
© terre, | 
' $5. Ei par la ove le dit Roger ſaveit 
« biene qe le Piere noſtre Seigneur te Ky 
® effoit morte enterre, il par altrez de ſa Co- 
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© zygue en deſceivauce wear ff eutendre 
% Edmund Conte de Kent, qul fuiſt envie, 
par quoy le dit Conte fuiſt moult deſirous de 
avoir le verite, E fiſt eſpier par totes les lo- 
& nez voie que ſavoit, tante le dit Roger 
par reall power alay accroche fiſt prendre «l 
« Parlyment de Wincheſter le dit Conte de 
« Kent, e procura qil fuiſt illo neques mys 
«© 4la mort. | 

6. Enſy le dit Roger fiſt le Roy doner 
« lin ſes enfantz ea ſes alies Chaſtieles, Vil- 
* les, Maneres & Franchiſes en Engliterre, 
„Ireland, & Gales en deſcreſſe de ſa Co- 
6 ranne. | 

7. © Enſy le dit Roger en deſceivance ma. 
“nere fiſt les Chivalers des Contez, al dit 
* Parlyment al Roy de cheſcune ville de En- 
* gliterre, que reſpond par quatre, & le pro- 
Vvoſt en Eyre un Homme de Armes 4 lour 
* coſtages en ſa Guerre de Gaſcoigne par un 
* An: la quele charge le dit Roger avoit 
© compaſſe 4 tourner ceol avoir en altre profit 

* pur luy & altres de ſa Couygne en deſtruction 

« de People. 

8.“ Epſy le dit Roger par real povare 4 
% lay accroche fiſt mander letters ſath le grant 
* Chartre, au pluſours grants Chivalers & 
* altres qe ils veneſent al Roy geu part qui 
* faiſt & 4 lour venue le fiſt chargere quls je ad- 
* areſſent daler en Gaſcoigne os qits feiſſent 
'* fn oue ranſon a ſa volunte: Des queus aſ- 
2 cane a 
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«* cunez fierent fyn grevous & tout le pluis eft 
% venuz en profit le dit Roger. 

g. “ Enuff le dit Roger fauſtment & mali- 
* ciouſment fiſt le diſcorde enter le Piere no- 
« ftre Seigneur le Roy & la Rayne ſa Com- 
« paigne & la fiſt entendre qe ſi ele out venuz 
* 2 lu qil le out tue de cotele, ove altre arme 
« ove altre manere de mordre & par tieles 
«* cauſe, & altres ſottilettes ſi fiſt il tant qe la 
Reine ne int pas devers ſon Seigniour al 
grant Diſhonour du Roy & de tote le Realme 
& Damage par cas entemps aventr. Qe Dieu 
6 defende. 

10.“ Exſy le dit Roger /) ad pris & 
& fait prendre divers luy & les altres de ſa 
© Compaigne de Treſor le Roy 4 ſa volunte 
« ſanz nombre en denirs & Juagais en deſtru- 
* tion du Roy. Iſſint qe le Roy nad drien de 
« patyer pur ſon vivre. 

It. © Enſy le dit Roger ) ad fait prendre 
« devers lay & devers ſes aliez 20 Mille maræ 
« queux ſont venuz horz dez ſcozce pur la 
« tourme de la pees & rien eſt veuu al profit 
Au Roy. | 

12. Enſy le dit Roger ces prizes par my 
* le Realme auxi come Roy & Seignioar de 
e tutte & entre luy & les altres de. ſa. couygne 
« ner ent al double des gentæ & chivaleæ en la 
%% Compaigne le Roy, qe le Roy ne fiſt en de- 
« ſtruction del People ſans fair payment al;re 
« que a leur volunte. 

13. En. 
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13.“ Enſy le dit Roger parſon real povare 
« it le granter a la montance 200 Chivelerz 
« 2ceouxd Ireland e avoint tue les grants, 
« £9 altres de la terre qe furent de la foye le 
« Roy encelles parties. Par la ove le Roy de 
«© voit pluis teſt par reſon, avoire vengee 
« Jour mort qe fpardonnes contre fourme de 

« Parlyment. 
14. Enſs le dit Roger compaſſa devare 
« deſtrut les Noryes le Roy & les Secrettes le 
« Roy de gore t] ſy Pluis affya, & ſuſmyt al 
« Roy en Preſence la Reigne, ſamiere & des 
« Eveskus de Nicole & de Salusberrie, £9 
“ altris de Counſeil de Roy qe les avant dit 
« Secrettes le Roy, Iny exciterent deſire la 
« Covygne des Enemys par de la en deſlruccon 
de ſa miere & de lavant dit Roger. La 
« quele choſe il aſferma tant ſour le Roy qe la 
“parole le Roy ne poet eflre creu. Et cela 
* venderdi la nute gils efloint prizes a la myt 
* nuyt ſuant donke pur les Cauſes ſuſe ſcriptes 
O molt dezaltres choſez qe ne ſont ore adyre 
%% faßt le dit Roy prendre en la manere par 
« eide ¶ aviſement des privez & nurries. 
Imprimis, © Whereas at the Parliament 
« held at London, immediately after the 
„King's Coronation, it was ordained, that 
four Biſhops, four Earls, and fix Barons, 
„ ſhould be always near the King for his 
* Council; that is to ſay, one Biſhop,one Earl, 
* and two Barons at the leaſt, at once; and 
E 3 that 
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that no Affair of Conſequence ſhould be 
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tranſacted without their Conſent ; and 
that each of them ſhou'd be reſponſible 


for what was done during the Time of 


their Attendance : The faid Roger not ha- 
ving regard to the ſaid Aﬀent, accroach'd 
to himſelf Royal Power, and the Govern- 
ment of the Realm, above the Eſtate of the 
King; and put out the Minifters of the 
Houſhold of the King, and others in the 
Realm, and he put in others at his own 
Pleaſure, ſuch as were of his own Party, 
And he plac'd John Whyard, and others a- 
bout the King, to eſpy his Actions and 
Words, fo that the King was environ'd 
in ſuch manner by his Enemies, that he 
could do nothing of himſelf, but was 
like a Man in Ward. 

2. Alſo, whereas the King's Father 
was at Kenilworth by Ordinance of the 
Peers of the Land, to live there at his 
Eaſe, and to be ſerv'd in a Manner fitting 


for ſuch a Lord, the ſaid Roger by Ac- 


croachment of Royal Power, did not reſt 
till he had him as it were a Prifoner at 
will; and then he order'd him to be 
carry'd to the Caſtle of Berkeley, where, 


by him, or by thoſe whom he plac'd a- 


bout him, he was falſly, traiterouſly, and 
feloniouſly murther'd and kill'd. 
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3.“ Alſo the ſaid Roger forbad by the 
King's Writ, under the Great Seal, that 
none ſhould come to the Parliament at 
Salisbury with Force and Arms, upon pain 
of forfeiting whatſoever they cou'd forteit 
to the King; yet the ſaid Roger, and o- 
thers of his Party, came with Force and 
Arms to the ſaid Parliament, contrary to 
the ſaid Prohibition; for Which Reaſon, 
ſeveral Peers of the Land, as the Earl of 
Lancaſter, and others, underſtanding the 
manner of his coming, did not come. 
And whereas at the ſaid Parliament, the 
Prelates were aſſembled in one Houſe to 
conſult of the Affairs of the King, and of 
the Realm, the ſaid Roger with armed 
Men, broke open the Doors of the ſaid 
Houſe upon the Prelates, and threatned 
them of Life and Member, it they were 
ſo hardy as to do any Thing againſt his 
Will and Ordinance. And in the faid 
Parliament, the ſaid Roger caus'd the 
King to create him Earl of March, and 
to grant him ſeveral Lands and Tene- 
meats, to the Diſheriſon of the Crown. 
And afterwards the ſaid Roger, and thoſe 
of his Party, led the King armed as far as 
Miucheſter, againſt the Earl of Laxcaſter, 
and other Peers of the Land, who were 


„come thither in their Way to meet the 


0 


King at his Parliament at Salicbury; tor 
E 4 1 which 
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e which Reaſon the ſaid Earl, and the o- 
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ther Peers of the Land, to avoid the 
Miſchief that might have happened, 
out of Reſpect to the King, departed, and 
went to their own Countries, grievin 
that they might not ſpeak with, nor ad- 
viſe their Leige Lord as they ought. 
4. Alſo the ſaid Roger cauſed the King 
to March forcibly againſt the Earl of 
Lancaſter, and the other Peers of the 
Land who were appointed to be with 
the King to adviſe him And he pro- 
ſecured them with ſuch Force, that the 
ſaid Earl, and the other Great Men ot 
the Land, who wiſhed well to the King, 
ſubmitted to the King's Mercy, ſaving 
to themſelves Lite and Member; and 
that they might not be diſinherited, nor 
have too great a Fine ſet upon them; yet 
he cauſed them to be find fo grie- 
vouſly, that if their Land was ſold right 
out, it wou'd but pay it. And the o- 
thers he caus'd to be driven out of the 
Nation, and their Lands to be ſeiz'd, 
againſt the Form of the Great Charter, and 
the Law of the Land. 
5. Whereas the ſaid Roger knew well, 
that the King's Father was dead and bu- 
ried, he by others of his Party, in de- 
ceitful manner, informed the Earl of Kent 
that he was alive: Wherefore the _ 
"hs 66 Ear 
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Earl being deſirous to know whether it 
« was ſo or not, uſed all the good Ways he 
« could to diſcover the Truth: Inſomuch 
« that the ſaid Roger, by his uſurped Royal 
& Power, cauſed him to be apprehended 
« at the Parliament held at Wincheſter, and 
&« ſo purſu'd him, that in that Parliament 
„he was put to Death. 

« 6, Alſo the ſaid Roger caus'd the King 
« to give to him and his Children, and his 
© Confederates, Caſtles, Towns, Manors 
« and Franchiſes, in England, Ireland, and 
« Wales, to the Decreaſe of the Crown. 

7. * Alſo the ſaid Roger, in deceitful man- 
4 ner,made the Knights of Shires, at the ſaid 
«* Parliament, grant to the King one Man 
« at Arms of every Town in Exgland, that 
« anſwered in Eyre, by four, and the Pro- 
« voſt, at their Coſt, for a Year, in his 
« Wars in Gaſcoigne: Which Charge he 
« contriv'd to turn it to the Profit of him- 
«* ſelf and Party, in Deſtruction of the 
“ People. 

« 8. Alſo the ſaid Roger, by his ſaid ac- 
* croached Royal Power, cauſed Summons 
* to be ſent to many Great Knights and 
others, under the Great Seal, that they 
ſhou'd come to the King where-ever he 
„was, and when they came, he caus'd 
* them to be charg'd to prepare themſelves 
* to go into Gaſcoigne, or to fine at — 

1 Plea- 
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« Pleaſure : Which Fines were for the Be. 
« nefit of him and his Party. 

4 9. Alſo the ſaid Roger falſely and mali. 
ciouſly caus'd Diſcord between the Father 
4 of our Lord the King, and the Queen his 
« Wife, and poſſeſſed her, that if ſhe went 
& to him, ſhe ſhou'd be kill'd with a Dag. 
« ger, or other wiſe murthered : And 
* this means, and his other Subtleties, he 
« fo order'd it, that ſhe would not come 
4 near her Lord, to the great Diſhonour of 
4 the King, and in time to come perhaps to 
« the Miſchief of the whole Realm. Which 
4 God forbid. 

4 10. Alſo the ſaid Roger had cauſed to 
& be taken for himſelf and Party, as much | 
4 of the * Treaſure as he pleas'd, 
« without Tale, in Money and Jewels, to 
the Deſtruction of the King; inſomuch 
« that the King had not wherewithal to 
4 pay for his Victuals. 

4 11. Alfo the ſaid Roger cauſed to be 
c taken for himſelf and Confederates, the 
„ 20000 Marks, which came out of Scot- 
« an for the Articles of Peace, without 
any Part of it coming to the Profit of the 
King. 
4 12. Alſo the ſaid Roger received the 
King's Duties and Purveyances through- 
cout the Kingdom, as if he had been King; 
* and he and his Party had with them 
Y double 
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double the Company of Men and Horſe 
that were with the King, to the De- 
ſtruction of the People, they not paying 
for their Quarters more than the 

leas'd, 8 
« 13. Alſo the ſaid Roger, by his ſaid 
uſurped Royal Power cauſed the Kin 
to grant to the Mounting 200 Iriſh, o 
thoſe who kill'd the Great Men and o- 
thers, who were in the King's Faith in 
thoſe Parts; Whereas the King ought 
immediately to have reveng'd their Death, 
rather than have pardoned them contrary 
to the Statute and Aſſent of Parliament. 
« 14. Alſo the ſaid Roper contriv'd to 
have deftroy'd the King's ſecret Friends, 
in whom he had the moſt Confidence. 
And he ſurmis'd to the King, in the Pre- 
ſence of the Queen his Mother, the Bi- 
ſhops of Lincoln and Salisbury, and others 


of the Council, that his ſaid ſecret Friends 
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had excited him to combine with his Ene- 


mies beyond Sea, to the Deſtruction of 
the Queen his Mother, and him the ſaid 
Roger : And this he affirm'd fo impudent- 
ly upon the King, that the King cou'd 
not be believ'd againſt what he had faid. 
And for theſe things, and many others 
not as yet fit to be declared, was he ap- 
prehended, c. . "A 


It 
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It is viſible, that the greateſt Point of 
Treaſon againſt Mortimer, was his being 
acceſſory to the Murther of the King's Fa. 
ther, Edw.TI. after he was deprived of his 
Royal Dignity, and thereby reduced to the 
Condition of a private Man, and in Fact a 
Subject to his Son; which is not now, I 
believe, ſuſpected to be Treaſon within the 
Statute. However it muſt be acknow- 
ledged, that this Judgment againſt Morti- 
mer was afterwards revers'd. In the Par- 
liament 28 Ed. 3. 2.7, to 14. Roger Morti- 
mer, Couſin and Heir to this executed Ro- 
ger, required by Petition, that this Judg- 
ment and Attainder paſs'd 4 Ed. 3. 1. 1. 
might be reviewed and examined, and for 
maniteſt Errors therein reverſed. The only 
Error aſſigned upon this Petition, was, for 
that the Judgment was defective and erro- 
neous, 1n that the ſaid Earl was put to 
death and difinherited [as nulle accuſament, 
£& ſans eſte meſne au Jugement, au en 
reſpons ; that is, in ſhort, without the For- 
malities of a Trial. For this Cauſe only, 
and not for any Error aſſigned as to the 
Subſtance of the Charge, was the Judg- 
ment reverſed and ſet aſide. So that it ra- 
ther affirms than otherwiſe all the Points 
alledged in the Charge to be treaſonable; 
for certainly it would have been more ho- 
nourable tor young Roger to have prov'd - 
Uncle 
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acle not a Traytor, than to reſtore him- 
elf in Blood by an Error in point of Form. 

In the fame Parliament, 4 Eg. 3. the 
King charg'd the Earls and other Peers to 
ive judgment againſt Simon de Beresford, 
Thomas Gurney, Cc. for being aiding and 
aſſiſting to the ſaid Roger Mortimer in his 
reaſons and Felonies, Sc. which they 
Wcrupled to do, the ſaid Simon not being 
W heir Peer: But at laſt, it appearing mani- 
eſtly that they were concern'd in the ſaid 
reaſons and Murther of Ed. 2. (£7 De- 
ſtruction du ſang Royal) they as Peers and 
Judges of Parliament, did give Judgment 
Death againſt them. * 
The Lord Berkley, in whoſe Caſtle E. 2. 
vas murthered, was arraigned for the ſame 
rime, who, for what Reaſon. I cannot 
magine, wav'd his Peerage, and put him- 
elf on the Trial of his Country, and was 
cually tryed for Treaſon before the King 
a Jury of Knights in full Parliament, and 
dy them acquitted, This Caſe being very 
emarkable, I think the whole Record de- 
erves to be printed, 


« Thomas de Berkele Miles venit coram Do- 
mino Rege in pleno Parliamento ſuo prædicto, 
& allocutus eſt hoc: Quud cum Dominus 
Edvardus, nuper Rex Angliæ, pater Domi- 
ni Regis nunc, in cuſtodiam ipſius Thome 


( 62). 
„ ejuſdem Johannis Mantravors, uuper ex. 
e ritit collatus, ad ſalvò cuſtodiend. in caſtro 
« ipſius Thomæ apud Bertele in comitatu Gli. 
« vorum, & in codem caſtro, in cuſtodia ip. 
4 forums Thome C Johannis murdr «tas extitit 
F interfettus; qualiter fe velit de morte iy. 
6 ſius Regis acquietare. Dicit quod nunquan 
„ fuit conſontiens, auxilians, ſeu procuran 
* ad mortem ſuam, nec unquam ſcivit de mort 
* fad, uſquam in preſenti Parliamento iſto; 
Ude hoc paratus eſt acquietare ſe, pro 
* turia Regis conſideræverit. Et ſuper hu 
* quaſitus eſt ab eo, Ex quo? ipſe eſt Domi 
nus caſtri prædidti; & idem Dominus Res 
in cuſtodiam ipſoram Thomæ & Johanni 
© extitit liberatus ad ſalvò cuſtod. & ijj 
euſtodiam ipſius Regis veceperunt & acc 
* taverunt ; qualiter ſe excuſare poſſit, qui 
© de morte ipſias Regis reſpondere debeat' 
Et pradiqtus Thomas dicit, quod verum tf 
« quod ipſe fit Dominus caſtri pradicti, & 
% quod ipſe ſimul cum Johanne Mantrav' 
* cnſtodiam ipſius Regis recepit, ad als 
« cnſtod, at prædictum eſt ; ſed dicit, quod 
« tempore quo dicitur ipſum Dominum Regen 
&« eſſe murdratum & interfectum, fuit | 
e taliter tanta inſirmitate apud Bradetye ex 
« caſtrum prædictum detentus, quod ei car 
« bat memori æ. Et ſuper hoc dictum eſt 
« quod ex quo cog novit quod ipſe ſimal u 
adicto Johanne cu ſtadiam ipſins 2 Ry 
' * bo tine 
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& obtingit, ut prædictum eſt, & ipſe cuſtodem 
„ miniſtrum ſub ſe poſuit, ad cuſtodiam de 
& eg faciendam, ſi per aliquam infirmitatem 
« excuſart poſſut, quin reſpondere debet in hae 
parte? Et prædictus Thomas dicit, quod 
« ipſe poſuit ſub ſe tales cuſtades & miniſtros 
in caſtro praditto pro cuſtodia facienda, 4 
quibus ipſe ſe confidebat ut de ſeipſo, qui 
© cuftodiam ipſius Regis ſimul cum prædicto 
Johanne Mantravors inde habuerunt; unde 
&« dicit quod ipſe de morte ipſius Domini Regis, 
« auxilio, aſſenſu, ſeu procuratione mortis 1 
« in nullo eft inde culpabilis, Et de hoc 
de bono & malo ponit ſe ſuper patriam. 
deo venerunt inde juratores coram Domino 
„Rege in Parliamento ſuo apud Meſtmonaſte- 
« rium, in Octabis ſaniti Hilarit proxime 
« futuris, Oc. Ad quam diem venit præ- 
« dictus Thomas coram Domino Rege in pleno 
“ Parliamento, ac ſil. Jurat. ſc. Johannes 
„ Darci, Cc. omnes milites, qui dic. ſuper 
ſacramentum ſuum, quod prædictus Thomas 
„de Bertele in nullo eſt culpabilis, predittt 
* Domini Edvardi Regis, patris Domini Re- 
* gis nunc, nec de aſſenſu, auxilio, ſeu procu- 
ratione mortis ejuſdem : Et dicunt quod tem- 
« pore mortis ejuſdem Dom. Edvardi Regis Pa- 
'© tris Dom. Regis, fuit ipſe tali infirmitate gra- 
« vatus, apud Bradeley extra caſtrum ſuum pre- 
* aittum, quod de vita ipſa deſperabat'. Ideo 
idem Thomas inde quiet. Et Jurat. quaſit. 


«fp 


„% Thomas poſuit cuſtodem S mi niſt rum ſab ſe J 


took ſeveral Bribes from ſeveral People to 
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& ſi idem Thomas unquam ſubtr axit ſe occafiont 
« prædictd ?; Dic. quod non. Et quia idem 


« ſc. Thomam de Gurney & Willielmam de 
* Ocle, ad cuſtodiam de ipſo Domino Rege fi- 
% ciendam, per quod idem Dominus Rex exti- 
& tit murdratus H inter fectus, dat. eft ei dies 
* Coram Domino Rege nunc in proximo Par- 
« liamento ſuo, ad audiendum judicium ſuum, 
« £9, Et prædictus Thomas de Berkele inte- 
* rim committitur Radulpho de Nevuill, Ma- 
& reſchallo Hoſpitii Domini Regis, Go. 


In this Parliament they did not only 
think it Treaſon to kill the King's Father, 
but their Notion of it was fo large, that 
Judgment of Treaſon was given againſt 
Sir John Mantravers, Bogo de Bayons, and 
John de Veroil, for being guilty of the Mur- 
ther of Edmund Earl of Kent, who was no 
more than Uncle to the King. 

Sir William Thorpe, one of the Juſtices of 
the King's Bench, and Juſtice of eAſſize in 
Com. Lincoln. 23 Ed. 3. againſt his Oath, 


tay an Exigent upon an Indictment for Fe- 
lony, that ſhou'd have iſſued againſt them: 
For which he was try'd and convicted be- 
fore the Earls of Arundel, Warwick, &c. 
to whom the King by a ſpecial Commil- 
ſion had referred the Examination of the 

| Buſi ne 
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Buſineſs. © Ideo conſideratum eſt per diftos 
« Tuſtitiart0s aſſignatos ad judicandum ſe- 
« cundum voluntatem Regis, & ſecundum 
Regale poſſe ſunm : Quod quia prædictus 
« Willielmus Thorpe, qui ſacramentum Do- 
( mini Regis, quod erga populum ſuum 
( habuit cuſtodiendum, fregit malitiose, 
( falſe & rebelliter, ia quantum in ipſo ft, 

« 67 ex cauſis ſupra dittis ipſum Willielmum 
« expreſst cognitis ; Ideo ſnſpendatur, & 
« quod omnia terre & tenementa, bona & 
© catalla ſua remaneant fortsfatta. 

The King by Writ ſtay'd the Execution, 
and in the Parliament 25 Ed. 3. u. 10. the 
Record of this Judgment was brought into 
the Houſe of Lords, to have their Advice 
and Opinion concerning it, whether it was 
legal or not; and all the Lords, zemine con- 
tradicente, affirmed the Judgment tor be 
pood and legal. And it was there- 
pon agreed by a/l the Lords, that wheti- 
ver the like Caſe ſhou'd happen, the 
ing employing ſuch of the Nobility as he 
ould think proper, might do therein ac- 
ording to his own Pleaſure : Under this 
proviſo however, that the ſaid Judgment 
nou'd not be drawn into Precedent againſt 
ny other Officers who ſhou'd break their 
Vaths, but only againſt the Judges, who 
ave the Laws of England in their Cuſtody : 
Contra eos tantum, qui prædictum ſacra- 
* mentum 


(66) 
* mentum fecerunt (Juſtitiariorum) E5 fre- 
&« gerunt, & habent leges Angliæ regales ad 
& cuſtodiendum. 

The Precedents which have been hither. 
to cited are altogether Parliamentary, and 
I think it may be fairly concluded from 
them, that any Crime which had the Pub- 
lick, as ſuch, for its Object, and which 
cou'd properly be ſtiled, an horrible Offence 
againſt the Safety of either Ring or Kingdom, 
was conſtantly in Parliament adjudged to 
be Treaſon. 

This therefore being the true Notion of 
High Treaſon at the Common Law ; the 
next thing to be conſidered is, what Alte- 
ration or Change it may have undergone by 
reaſon of the Statute 25 Eg. 3. or any other, 
To which end I here tranſcribe it. 


Item, Whereas divers Opinions have 
“ been before this Time, in what Caſe 
„ Treaſon ſhall be ſaid, and in what not: 
« 'The King, at the requeſt of the Lords, 
« and of the Commons, hath made a De- 
* claration in manner as hereafter: follow 
„eth; (that is to ſay) when a Man doth 
« compaſs or imagine the Death of our 
* Lord the King, or of our Lady his Queen, 
r of their eldeſt Son and Heir; or if: 
« Man doth violate the King's Companion, 


or the King's eldeſt Daughter unmarried, 
| 6& 0 
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*© or the Wife of the King's eldeſt Son and 
Heir, or if a Man doth levy War againſt 
our Lord the King in his Realm, or he 
adherent to the King's Enemies in his 


| WH Realm, giving to them Aid and Comfort 
ia his Realm or elſewhere, and thereof 
be probably attainted of open Deed by 
h; the People of their Condition. And if a 
e Man counterfeit the King's Great or Pri- 
u, vy Seal, or his Money. And if a Man 
to bring falſe Money into this Realm, coun- 


terfeit to the Money of England, as the 
Money called Luſbburgh, or other like to 
* the faid Money of England, knowing 
the Money to be falſe, to merchandize or 
make Payment in Deceit of our ſaid Lord 
the King, and of his People. And if a 
Man ſlay the Chancellor, Treaſurer, or 
the King's Juſtices of the one Bench or the 


we other; Juſtices in Eyreor Juſtices of Aſſize, 
aſc ¶ and all other Juſtices aſſigned to hear and 
ot: WW determine, being in their Places doing 
rds, their Offices: And it is to be underſtood, 
De- that in the Caſes above rehearſed, that 
ow-W ought to be judged Treaſon which ex- 
loth MW tends to our Lord the King and his Royal 
ou Majeſty ; and of ſuch Treaſon the For- 
een feiture of the Eſcheats pertaineth to our 
if 2 Lord, as well of the Lands and Tene- 
nion ments holden of others as of himſelf. And 
rie becauſe that many other like Caſes of Trea- 
« F 2 ſon 
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1 ſon may happen in Time to come, which 
« Man cannot think nor declare at this 
« preſent Time, it is accorded, That if a. 
ny other Caſe, ſuppoſed Treaſon, which 
is not above ſpecity'd, doth happen be. 
fore any Jultices, the Juſtices ſhall tarry 
« without any going to Judgment of the 
« "Treaſon, till the Cauſe be ſhewed before 
& the King and his Parliament, whether it 
« ought to be judged Treaſon or other Fe. 
“ lony. 

| This Act of Parliament was intended to 
be a ſtrong Bulwark for the Liberties off ; 
the People, againſt any Oppreſhons they. 
might be liable to from the Crown. But - 
now by a ſtrange kind of Revolation i , 
it is made Uſe of by ſome to protect Mini. 
ſters againſt the juſt Reſentment and Pro- 


0 
. 
. 
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ſecution of Parliament: Aud an eAct c 
Parliament is pleaded, in Barr to the Poo}, 
er of Parliaments. But if we examine h 
what the true Reaſon of making this Sta 
tute was, I believe it will be found to be 
no Ways favourable to their Cauſe, It ha, 
been already hinted, that before this Statur, 
was made, the Adjudication of thoſe parti v 


cular Actions which ſhould be puniſhed 
as Treaſonable, was altogether in th 
Cognizance of the ordinary Courts of ju 
ſtice, and for Want of fixed Rules, a 
moſt diſcretionary in the Judges, * 

9 eig 
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being abſolutely in the Power of the Crown, 
the Preſervation of their Places inſpired 
them with a wonderful Zeal to puniſh all 
ſuch Crimes as Treaſon, which particular 
ch ly affected the Prince, as diſtiuct from the 
Publick. And then there was a very 
II weighty Reaſon to induce the Prince, to 
deſire the Doctrine of Treaſon to be as ex- 


eenſive, and alſo as ambiguous as poſſible; 
"I 2 conſiderable Revenue aroſe from it, for 
Fe. in High Treaſon, at the Common Law, all 

the Lands, c. of the Criminal, from what- 
to fever Lord they were holden, were for- 
5 OW feiced to the Crown; when as in other 
hey Cafes the Lands, Sc. eſcheated to the 
BU ſeveral Lords from whom they were held : 
% And it is not improbable, but that the Judg- 
0" es, to improve their Intereſt at Court, did 
ro very often adjudge Caſes to be Treaſon 
" WW (which they ought not in ſtrict Juſtice to 
have done) in order to ſecure a conſidera- 
al ble Forfeiture to the Crown, ſatisfying their 


Conſciences with this Conſideration, that if 
a Man muſt be hang'd, it matter'd not 
nuch, whether it was for Treaſon or Fe- 
lony ; by which means the inferior Lords 
were dextrouſly cheated of the Benefit of 
their Eſcheats. This (as it really was a great 

rievance) was complain'd of in Parliament 
about four Year before this Act was made. 
For Rot. Parl. 21 Ed. 3. the Commons pe- 
tition, That whereas ſome Juſtices had lately 
F 7 adjud- 
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adjudged Matters before them, to be Treaſon 
and eAccroachment of Royal Power, where 
by the Lords loſt the Benefit of the For. 
fciture of their Eſcheats, they deſire that 
thoſe Matters might be ſettled in certain. 

The Anſwer to their Petition was not 
ſuch as they expected, but they were forced 
to ſtay till 25® Ed. 3. This gives one a 
tolcrable Idea of what our Anceſtors in- 
tended by this famous Statute of Treaſons MW 
For certainly nothing can ſo well direct u 
to the Intention of Legiſlators, as the per. 
fect Knowledge of the Miſchief they in-] 
tended to remedy and prevent. But let 
us quote a few Inſtances of thoſe Treaſon 
which were then look'd upon and eſteem 
to be ſo great a Grievance. Tr. 21 Ed. 
J. 24. a Perſon was condemned and exccu- 
ted for Treaſon, for killing a Man who waz 
riding to the King, to ſerve himin his Wars. 
L. 1. H. 22 Ea. 3. fl. 49. It was adjudged 
High Treaſon to kill a Man who was ſent 
on an Errand from the King. But Hrittu 
goes much farther, for p. 43. He in the 
Perſon of the King, ſays, that it is, Haut 
Trehiſon — pur giſer avec les Rorrices dt 
nos Enfants. What Implications and Innu- 
endoes muſt there be to make theſe Fact 
Treaſons? How hard and unjuſt would i 
now be thought, was any Man to be hang', 
Sc. only for lying with the Court. Nurſe ? 


But 


1 

But theſe are not the only Reaſons to in- 
duce one to think, that the Parliament in 
the making of this Statute, only intended to 
regulate the Juriſdiction of the inferior 
Courts of Juſtice, It may be ſhown from 
a much higher Authority, that what they 
did was wholly founded upon, and levelled 
againſt theſe Corruptions and Irregularities 
of the Judges. The Petition of the Com- 
mms upon which this Act of Parliament 
was drawn, ſufficiently demonſtrates that 
only to have been the Intent and Meaning 


of it. It was in theſe Terms, 25 Ed. 3. 


Rot. Parl. N. 171.“ Item, Come les Juſti- 
ces noſtre Seigneur le Roy afſignes en di- 
« verſes Countees ajuggeent les Gents que 
« ſont empecheꝝ devant eux come Traytors 
fur diverſes cauſes, deſconnues a la 
“Comune eſtre Treaſon, Que pleaſe a 
 noxlre Seigneur le Roy per ſon Conſeil, 
« £ fer les Grants & Sages de la terre, 
* declarer les Points de Treſon en ceſl 
« preſent Parliament. Item, Whereas the 
* Juitices of our Lord the King, aſſigned 
in diverſe Counties, do adjudge the 
“People who are brought before them 
* as Traytors, for divers Cauſes anknows 
tothe Commons, to be Treaſon, May it pleaſe 
* our Lord the King, by the Advice of his 
Council, and the Great and Wiſe Men 
5 of the Land, to declare the Points of 

F 4 6 Treaſon, 
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“ Treafon, in this preſent Parliament“. 
But to make the Force of this Obſervation 
appear the ſtronger, I ſhall ſtate the Diffe- 
rence of the Method which was formerly 
uſed in the making Acts of Parliament, 
from that which is now in Uſe. Antient- 
ly, a Bill in the Nature of a Petition was 
delivered to the Commons, and by them 
ſent up to the Lords, and there it was im- 
mediately centred upon the Lords Rolls, 
where the Royal Aſſent was entred alſo , 
and upon this, as a Ground Work, the Jud- 
ges uſed at the End of the Parliament, to 
draw up the Subſtance of the Petition and 
Anſwer into the Form of a Statute, which 
was afterwards entred upon the Ralls, called 
the Stature-Rolls, which were diſtinct Rolls 
fromthoſecalled the Lords Rolls, or the Par- 
liament-Rolls. Upon the Statute-Rolls nei- 
ther the Bill nor Petition from the Commons, 
nor Antwer from the Lords, nor the Royal 
Aſſent, were entred. But only the Statute as 
it was modell'd and drawn up by the Judges. 
This was the Method till about Henry the 
gth's Time, wi-cn it was deſired that the 
Acts of Parliament might be drawn by the 
Judges before the riſing of the Parliament; 

which was occafioned by Reafon of a Com- 
plaint then made, that the Statutes were 
not fairly drawn after the Parliament was 
&Joived or prorogued. In Herry the 6th's 
Time 
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Time this Method was alter'd, and Bills in 
the Form of an Act of Parliament were 
brought into the Houſe, Upon which Bill, 
if the Commons approved it, was written, 
Soit baile al Seigneurs; when it came into 
the Houſe of Lords they wrote upon it, 
Soit baile al Roy: Upon which was after- 
wards entred the King's Aﬀent, in theſe 
Terms, Je Roy le woelt. And this is the 
Method uſed at this Day, Vid. Hales, Prynn, 
Hakewell, Mod. Ten. Parl. 

From this it is manifeſt, how neceſſa 
it is to peruſe the Petition upon which a Sta- 
tute is drawn, in order to underſtand an old 
Act of Parliament. By what has been ſaid, 
I hope that ir appears plainly, what the 
Miſchief was againſt which this Act of 
Parliament was levelPd. And TI think it 
can never be ſuppoſed, that the Parliament 
intended to confine all Treaſon to thoſe par- 
ticular Species which are mention'd in this 
Act; ſince it is utterly impoſſible to be done, 
for an At of Parliament to determine and 
ſpecifie all Caſes of Treaſon in the Nature 
of Things, ſeems to be as abſurd as it wou'd 
be to ſpecifie all the eActiuns on the Caſe. 
I fay this the more confidently, becauſe it 
— be proved from the A && it felf, that tbe 
makers of it thought ſo, for the very Rea- 
ſon alledged for the Clauſe of Neſervation, is, 
becauſe “that many other like Caſes might 

| * hap- 
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d happen in Time to come, which a Man 
« cannot think nor declare at this Time. 
It may juſtly therefore be concluded, that 
every Thing 1s even now Treaſon at the 
Common Law, which was ſo before this 
Statute was made: And all the difference 
created by it, relates wholly to the Jurif- 
dict ion of thaſe Courts which are to take 
Copnizance of Crimes of this Nature. It is 
certain that any inferior Court of Juſtice can- 
not now adjudge any Thing to be Treaſon, 
which is not ſuch in the pla in Senſe and Mean- 
ing of this, or ſome other ſubſequent Statute. 
But it ſeems to be as certain, that if any 
other Caſe does happen, which is ſuppoſed 
to be Treaſon, and is not ſpecified in this 
Statute, the Parliament have reſerved to 
themſelves 2 Power of declaring it to be 
Treaſon ; and when any ſuch Declaration is 
made, the Criminal ſuffers as legally for a 
Traytor within this Statute, as if he had 
been condemned in Weſtminſter- Hall upon 
any Point of Treaſon plainly ſpecified in 
the AQ. 

This therefore is the State of the Caſe upon 
this Statute, that it was not the Intention of 
the Parliament to annihilate all ſuch Trea- 
ſons which were not ſpecified, but only to 
regulate and abridge that almoſt diſcrerio- 
nary Power of adjudging Treaſon which 


Was 1n the ordinary Judges. Thoſe parti- 
cular 
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eular Treaſons which are certain and in- 
diſputable, as, e. g. Conſpiring the King's 
Death, levying War againſt him in bis 
Realm, or elſewhere, counterfeiting Mo- 
ney, Oc. are left to the ordinary Courts of 
Juſtice. But thoſe other Caſes which are 
not ſo clear, but depend upon Conftrattions, 
and neceſſary Inferences, they thought dan- 
gerous to truſt with any Power isferior to 
that of the Parliament. | 

The next Thing to be conſidered, is an 
Object ion which is frequently urg'd (viz.) 
That this Clauſe of Reſervation is re- 
peaPd, 

Mr. Lane in his Argument fer my Lord 
Strafford, aſſerts roundly, that this Clauſe 
was repealed by 1 H. 4. cap. 10. and by 
1 M. cap. 1. and my Lord Clarendon gives 
his probatum eſt to this Opinion, p. 177. 
Vol. 1. in Fol. And tells us, That Mr. 
Lane averr'd this with ſuch Confidence as 
« a Man uſes who believes himſelf to be in 
& the right. 

This amounts, almoſt, to the diſputing a 
Matter of Fact; and in Anſwer to it, I 
ſhall particularly conſider the Two Statutes 
which are ſo much inſiſted on. The Stat. 
1 H. 4. cap. 10. is in theſe Words, © Where- 
« A, in the Parliament held 21 R. 2. divers 
* Pains of Treaſon were ordained, inſo- 
much that no Man knew how he ought 
| to 
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4 to behave himſelf, to do, ſpeak, or ſay, 
4 for fear of ſuch Pains. It is accorded, 
« that in no Time to come any Treaſon be 
« adjudged otherwiſe, than as it was or- 
& dained by the Statute 25 Ed. 3. 


Let any Man read this Statute, and 
then fay if there 1s any Expreſſion in it 
that looks like a Repeal of any part of 
25 E. 3. Or if it be not as plain a Reſto- 
ration and Infurcement of it in toto as can 
be expreſſed in Words. And ſurely it can- 
not be pretended, that a Man condemn'd 
for a Treaſon declar'd by Parliament, in 
Vertue of that Clauſe of Reſervation, is 
adjudged otherwiſe than was ordained by 
the Statute 25 Ed. 3. This ſeems to be 
the plain Senſe and Meaning of this Sta- 
tute; and it is manifeſt from the very 
Terms of it, that the principal Miſchief 
the Malters had in view, was to relieve 
the Subject againſt what had paſs'd in the 
Parliament 21 R. 2. | 

But it may be objected, to what end 
was this Statute 1 H. 4. made, if it does 
not take away thoſe Common Law Trea- 
_ which . after the Statute of 
25 Ed. 2. Why, Firft, It repeals all ſuch 
Treakbrs as had been — any Sta- 
ente ſince 25 Ed. 3. And, Secondly, It takes 
away all the Declaratory Treaſons in Par- 
liament after 25 Ed. 3. which was a very 
con- 


C324 

conſiderable: Effect of it, ſince thoſe Decla- 
rations had been frequently made uſe of to 

eſs the Subject: For whenever any De- 
claration of Treaſon was made in Parlia- 
ment, the Inferiour Courts conſtrued it to 
be Subſediary to the 25 Ed. 3. and took up- 
on them to act therein in ſuch manner, that 
toties quoties, the like Caſe happened before 
them, they adjudged it to be Treafon. Againſt 
this Grievance was the Subject relieved by 
this Statute. And by the way it may be 
obſerved, that the true Reaſon for the in- 
ſerting a Clauſe into the Act of Attainder 
of the Earl of Strafford, ſc. (That it 
ſhould not be drawn into Precedent) was 
in order to prevent a Grievance of this 
Nature, as appears plainly from the 
very Words of the Clauſe. Sc.“ Pro- 
“ vided that no Judge or Judges, Juſtice 
« or Juſtices whatſoever, ſhall adjudge, 
« or interpret any Act or Thing to be 
„ 'Treaſon; nor hear or determine any 
« Treaſon in any other manner than he 
« or they ſhould, or ought to have done 
« before the making of this Act, and as if 
« this Act had never been made. 

2. The Statue 1 Mariæ, cap. 1. hath two 
Clauſes in it which are to be conſidered. 
By the Firſt, It is Enacted, * That from 
4 thenceforth none Act, Deed, or Offence, 
being by At of Parliament, or 8 
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LIED. - 
« made Treaſon, Petit Treaſon , &c. ſhall 
« be taken, had, deemed, or adjudged to be 
4 High Treaſon, Petit Treaſon, Ic. but 
« only ſuch as be declared to be High Treaſon, 
4 Petit Treaſon, &c. th or by the eAtt of Par- 
« hiament made 25 Fd. 3. 

Theſe are the Words; and I ſhall not 
waſt Time in making particular Obſervati- 
ons upon them, for I think it as clear as 
Words can make it, that this Clauſe extends 
only to the Repeal of ſuch Treaſons as had 
been made by Aft of Parliament; ſo that 
as for any Thing contained in this Clauſe, 
the Common Law Treaſons are altogether 
untouc hd, and ſtand upon the ſame footing 
as if this Act of Parliament had never been 
made, | 
The ſecond Clauſe is in theſe Terms, 
Sc.“ Nor that any Pains of Death, Pe- 
« nalty, or Forfeiture in any wiſe en- 
“ ſue, or be to any Offender or Offen- 
ders, for the doing or committing any 
« High Treaſon, Petit Treaſon, 22 - 
« ther than ſuch as be in the Statute 
* made 25 Ed. 3. ordained and provi- 
„ ded. | 

I dare refer this Caſe to every Rea- 
der, whether there be any Thing in 
theſe Words like a Repeal of any part 
of the Statute 25 Ed. 3. for let it intend 
only the Puniſhnent of Treaſon, or both 
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Treaſon and Puniſhnent ; yet all is referr'd 
to the 25 Ed. 3. and it is plainly no more; 
than a Re-e/tabliſhment in toto of that Sta- 
tute. kit . 


So that in Effect this Statute is the 
ſame with that 1 H. 4. and its Operation 
is nothing elſe but to repeal all Statutory or 
Declaratory Treaſons, and Puniſhments made 
ſubſequent to the Statute 25 Ed. 3. 


But farther; is it poſſible to conceive, that 
my Lord Chief Juſtice Coke, who mult cer- 
tainly be allowed to know whether a Sta- 
tute be repeal'd, or not, ſhou'd in his Co- 
mentary upon this very Statute 25 Ed. 3. 
include this Clauſe of Reſervation as a ſub- 
ſiſting part of the Statute, was it not ſtill 
in Force? He even particularly tells us, 
what is a Declaration of Tredlon within 
this Statute, and what is not (viz) that 
it muſt be done by the whole Parliament, 
King, Lords, and Commons. And he adds, 
in order to enforce his Opinion, that the 
Declaration and Judgment of the Lords. 
againſt Sir Thomas Talbot, for conſpiring 
the Death of the Dukes of Lancaſter and 
Glouceſter, the King's Uncles, was illegal 
and void, for want of the Concurrence of 
the Commons, without which it cou'd not. 
be ſa id to be a Declaration of * by 

| Par- 
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Parliament, Rot. Par. 17 R. 2. 3. 20. Vid. 
&& Cokes 3d Inſtit. pa. 22. 


In his Opinion therefore the Clauſe 
ſtands unrepeal'd, and if it muſt be un- 
derſtood (as he thinks it ought ) ſo as 
to relate to the whole Parliament, King, 
Lords, and Commons, the Clauſe is then 
manifeſtly, only affirmatory of that Pow- 
er which it is not poſſible to ſuppoſe a 
Parliament to be without ; for ſurely no 
Man can pretend to diſpute, but that 
the Parliament muſt always have a 
Right to inflict upon any Criminal even 
ex poſt fatto ſuch Puniſhment as they 
may think his Crime deſerves, altho* 
thi reſervatory Clauſe had never been in- 
ſerted into the Act of Parliament. 


If this therefore be allowed to be the 
Caſe, it ſeems to be of very little Con- 
ſequence, whether this Clauſe be repeal- 
ed or not; And I ſhould not have ſpent 
ſo much Time to prove that in Pact 
it was not, had I not obſerved that a 
great Number of People imagined it to 
be of the utmoſt Conſequence. Fir if 
it i ſtill in Force, it is certain that it 
can give no additional Right to the Par- 
liament; and if it is repealed, it can take 
not hing away. 
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The Inſignificancy of the Clauſe in this 
Senſe of ir, has among other Reaſons, in- 
clin'd ſome Perſons to think that it does 
not relate to the whole Parliament, but that 
the Houſe of Lords, with the King's con- 
curring Aſſent, have (or at leaſt had) a 
Power to declare what is Treaſon, and what 
is not, within this Statute, The Form of the 
Petition, and the Anſwer to it, to them. 
ſeems to favour that Opinion, ( vzz. ) That 
the Right of Declaring, and Judging what 
* is High-Treaſon in Parliament, did origt- 
* nally belong to the King, with the Con- 
*currence of the Houſe of Lords, excluſive 
* of the Houſe of Commons, at whoſe Re- 
* queſt this Declaration of the Articles of 
* Treaſon was made. For, ſay they, the 
Petition did not contain particularly what 
Points ſhou'd be declared to be Treaſon, 
but was only in general Terms, That the 
Points of Treaſon might be ſettled in cer- 
rain. The Declaration of Treaſon in particu- 
lar Caſes, ſeems alſo to have ſomething in 
it more of the Judicial than the Legiſlative 
Capacity; and they cannot ſee any Reaſon 
why the Word (Parliament) uſed in the 
Clauſe, ſhou'd create fo vaſt a Difference; 
all the Proceedings in the Houſe of Lords 
being ſtiled Placita coram Rege in Parliamento. 
And yet no one ever pretended to infer from 
thence, a Neceſſity of the Concurrence = 
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the Hauſe of Commons in their Judicial 
Ads. 

In Fact, the Houſe of Lords have in par- 
ticular Caſes, with the Conſent of the King, 
adjudged ſeveral Perſons to die as Traitars, 
for Crimes which were not Treaſon within 
the- Statute 25 Ed. 3. And notwithſtanding 
what my Lord Chief Juſtice Coke ſays, 4 In- 
tit. Pag. 23. I do not believe it was ever 
aſſigned in Parliament as Error, that the 
Houſe of Commons were not concurrent to 
the Judgment: The Caſe which the Chief 
Juſtice refers to, to juſtify this Aſſertion, is 
that of Thomas Montague, Earl of Sarum, 
2. H. 5. Rot. Parl. N. 13, 14. who Petiti- 
oned in Parliament to have a Judgment re- 

. verſed that was given againſt his Father, 
2. H. 4. Ne 39, 31. But he did not in his 
Petition aſſign any ſuch Error as is pretended. 
And it he had, I cannot ſee how it could ſup- 
port what is concluded from it, but rather 
directly the contrary, ſince that Petition was 
rejected, and conſequently all the Errors 
aſſigned in it were diſallowed, 

I know very well that the concurrent Ju- 
riſdiction (in ſome Caſes) of the Commons 
in Points of Judicature, is a Favourite Opi- 
nion, Et non noſtrum eſt tantas componere /ites. 
However, it is wonderful to me, that the 
Chief. Juſtice ſhou d quote a Record by way 
of Proof, which was nothing to the Purpoſe, 

and 
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and omit another of a much antienter Date, 
which to me ſeems to be almoſt in Point. 
fling Ed. 3. Anno 19 Regni ſui, wrote a 
Letter to the Pope, giving an Account of 
the Death of Edmund Earl of Kent, wherein 
after having made a Relation of the ſeveral 
heinous Crimes which were objected to him, 
he uſes theſe Words, ( viz. ) Nos igitur 
tanta facinora, ex relatione fideli ipſorum 
* Comitum Baronum  magnatum Cognoſ- 
* centes eiſaem Comitibus Baronibus Magnati- 
« bus & aliis de Communitate Regni injunximus 
* ut Super hiis diſcernerent, & judicarent, 
nod rationi & Juſlitiæ conveniret habendo 
* pre Oculos Solum Deum. Qui eum Con- 
* corde & Unanimi Sententià tanquam reum 
* Criminis læſæ Majeſtatis morti adjudi- 
* carunt, Cui Sententiæ, &c. Rim. Fed, 
* 4 Tom. Pag. 424. | 
The Precedents -of the Lords having ex- 
erciſed this Power (according to Mr. Prynn, 
in his Plea for that Noble Houſe ) are nu- 
merous; ſome of which the Reader may him- 
ſelf obſerve, among thoſe which J ſhall be 
obliged ro mention, to prove, that ever 
ſince this famous Statute has been made, 
Perſons of all Ranks have been executed as 
Traitors, for Facts which were not ſpecified 

in it. 
A® 1R. 1. N 38, 39, 40. Rot. Parl. 
The Commons prayed, that all thoſe Cap- 
2 tains 
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tains who had rendred or loft Towns or 
Caſtles through Default, might be put to 
Anſwer it in Parliament, and ſeverely pu- 
niſned according to their Deſerts, by the 
Award of the Lords and Barons. Upon 
which Milliam de Weſton, and John de Gome- 
ner, were brought before the Lords by the 
Conſtable of the Tower, in whoſe Cuſtody 
they were Priſoners, and were Queſtioned 
for having Surrendred the Caſtles of Outher- 
wyke and Ardes to the French, without a 
ſufficient Warrant. There was nothing of 
Corruption or Treachery prov'd againſt 
them, but what they did, ſeem'd to proceed 
entirely from Cowardice, ( which I ſuppoſe 
no-body imagines to be Treaſon within the 
Statute ) yet for an Example to other Com- 
manders, they were by the Lords, both ad- 
judged to die as Traitors. 

20 R. 2. N. 15, 16. 23. R. P. Sir Thomas 
Hlaxey, Clerk, was by the King and Lords 
in Parliament, adjudged to die as a Traitor, 
and to forteit all his Lands, Goods, Chat- 
tels, &c. for exhibiting to the Houſe of 
Commons a Scandalous Bill againſt the King 
and his Court, for moderating the outragious 
Expences cauſed by Biſhops and Ladies, &c. 
Indeed 1 77. 4. upon the Petition of the ſaid 
Haxey, ſupported by a Petition from the 
Houle of Commons in his Favour, that Judg- 
ment againſt him was reverſed, by the Ad- 
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vice and Conſent of the Lords Spiritual and 
Temporal. 

22 R. 2. N. 28. The Duke of Hereford, 
after Judgment was given againſt him at Co- 
ventry, had procured by Letters Patents from 
the King, that he might, during his Ab- 
ſence, by His Attorneys, Sue and have Li- 
veries of any Lands deſcended to him, and 
his Homage reſpited ; which Letters Patents 
were revoked in Parliament, as contrary to 
Law. And Henry Bowet, Clerk, for being 
of Counſel to this Device made by the Duke 
of Hereford, was by the Lords adjudged to 
die, and forfeit as a Traitor. Tt would be 
too long to Tranſcribe all the Preſidents of 
the Lords taking upon themſelves ſingly to 
adjudge Perſons to die as Traitors, for Facts 
which were not Treaſon, within the Statute 
of 25 Ed. 3. It is viſible from theſe recited 
Precedents, that the Lords did take upon 
them to pronounce Judgments of this Nature. 
It matters not much, whether the Lords 
acted eo nomine, as having a declaratory 
Power of what was or was not Treaſon, 
when the Criminals were in Fact hang'd as 
Traitors upon ſuch Judgments. In all theſe 
Caſes, the Commons were look'd upon as 
altogether unconcern'd in them ; and pre- 
ſently after the before. quoted Judgments 
had been pronounced, it was declared in 
full Parliament, Anno 1? ipfius H. 4. N. 79. 

G 3 «. That 
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© That the Commons were only Petitioners, 
* and that all Judgments Aid appertain to 
< the Xing, and to the Lords ; and that the 
Concurrence of the Houle of Commons 
% was no ways neceſſary, wnleſs it were to 
* Statutes, Grants, Subfidies, and ſuch like. 

This Declaration is in ſome meaſure an 
Aftirmance of the Judicature they had for- 
merly execiſed ; and their ſubſequent Practice 
was conformable to it; as in the Cale of 
Sir John Mortimer 2% H. 6. who being lent 
to the Tower, upon Suſpition of "Treaſon a. 
gainſt ZZ. 5. broke his Priſon, and made his 
Eſcape ; for which he was indicted of Trea- 
ſon, and the Iadilment was return'd into 
Parliament, and there conſitmed. Being af, 
terwards apprehended, he was actually Sen- 
tenced upon this Indictment, and Executed 
as a Traytor, without ſo much as an Arraign- 
ment or Tryal. 

This Confirmation was Parliamentary, 
and yet the Biſhops are not Parties to it: 
it begins thus, de adviſamento ditt. Domiuor. 
temporalium ac ad reguiſicon totius Communitat, 
Sc. So clear a Proof of Guilt was flight 
eſteemed to be in thoſe Times, R. P. 2 H. 6. 
No 18. 22. R. 2. Thomas Arundel, Arch- 
biſhop of Canterbury, u as adjudged a Tray- 
tor by the King and Lords upon the Accu- 

lation of the Commons; for that when he 
Vas Chancellor, he procured and W 2 
; Om- 
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Commiſſion, which they alledg'd to be tray- 
terouſly made. The Great Seal it ſelf cou d 
not ſecure this Miniſter ; and yet, ſurely irs 
Authority is equal to'a forcd, tho pretendedly 
equitable Conſtruttion of a Sign Manual. 

17. Rich. 2. The tare conſpiring the Death 
of the Duke of Lancaſter, was by King and 
Lords adjudged to be Treafon, 1 HJ. 4. R. C. 
N. 11. to 17. Fobn Hall being in Cuſtody 
of flie Marſhal of England, was by him 
brought befofe the Lords in Parliament , 
and there charg'd by Walter Clapton, then 
Lord Chief Tuſtice, by the King's Command, 
with being concern'd in the Murther of the 
Duke of Glouceſter, who was ſmother'd to 
Death between Featherbeds at Calais, by the 
Command of K. R. 2. John Hall confeſſed 
the whole Tranſaction at large, which was 
put in writing by James Billingford, then 
Clerk of the Crown, and was read to the 
Lords; and upon hearing, the King and all 
the Temporal Lords in Parliament, reſolv'd, 
That the ſaid John Hall did by his own 


: Confeſſion deſerve to ſuffer as ſevere a Death 


as they cou'd adjudge him to, becauſe the 
Duke of Glouceſter was ſo high a Perſon. 
And thereupon tout les Seigneurs temporalz, 
par aſſent du Roy, did adjudge him to be 
hang d, drawn, and quarter'd, &c. So that 
in this Caſe the Lords in Parliament paſſed a 
Judgment of High-Treaton againſt a Com- 
| G 4 moner, 
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moner, for no other Crime but the Murther 
of a Great Peer. | 

This way of proceeding by the Houſe of 
Lords fingly, as it was very liable to Ob- 
jection, it was ſoon laid aſide ; but then the 
whole Parliament jointly ated the ſame 
Things, and ſupply'd their Juriſdiction by 
proceeding in Conſequence of that declara- 
tory Power reſerved 25 Ed. 3. by way of Bill. 
As 39 R. 2. for a farther Declaration of 
Treaſons, it was adjudged by the Temporal 
Juſtices, and afterwards confirm'd by Parlia- 
ment ; That whereas one Fohn Imperiall, 
who was come as an Ambaſſador to the 
King (and was thereby under his Protection) 
to treat of an Alliance to be had and made 
between the King, and the Duke and Como- 
nalty of Genoa, was Murther'd in London by 


Kirby and Grove: Such Act and Murther was 


Treaſon, and a Fault of the King's Royal 
Majctty impaired. 

There is nothing in this Caſe which cou'd 
pollibly bring it within the Statute of Ed 3. 
without the Honour of the Nation was con- 
cern d that the publick Faith ſhou'd be kept. 
The Parliament, therefore did not think 
themſelves obliged to make a Law firſt ; but 
they made the fir? Criminal an Example. 

But what was the reaſon of this Caſe ? 
For it is that which in reality is the Law, 
and mult govern us in our ſearch after Trea- 


ſon; 
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ſon. For if no Caſe can be concluded from 
precedents to be treaſonable, but only ſuch as 
exactly Parallel and Quadrate in every Cir- 

cumſtance, Precedents are of no manner of 
uſe, ſince perhaps there never were two Caſes 
exaltly alike. 

The reaſon was, n becauſe the | 
Murther of an Ambaſſador being fo high a 
Violation of the Law of Nations, gave to 
the Common-Wealth of Genoa, a juſt Cauſe 
of War againſt the King and his Kingdom. 

By this Rule, therefore, every Action 
which a Subject Commits, or is Acceſſory 
to, which may give a Foreign Nation a juſt 
Cauſe of War againſt his own Country, is 
treaſonable. This ſeems to be almoſt ſelf- 
evident; and if we apply it, what muſt we 
think of ſuch Miniſters, who in Defiance to 
the Laws of Nations and natural Juſtice, ad- 
viſe a Sovereign to violate publick Faith, 
and Arbitrarily, without any Reaſon aſl] igned, 
to declare themſelves abſolv'd from the moſt 
Solemn Engagements with antient Allies: 
Can it be Treaſon to Correſpond only with old 
Enemies, and yet juſtifiable to create new ? 

11” R. 2. Robert de Vere Duke of Ireland, 
Nevil, Arch biſhop of Tork ; Trefilian, and 
others, were attainted of High Treaſon, for 
deſigning to ſubvert the Laws of the King- 
com ; The Articles againſt them are very 
remarkable, 
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remarkable; but much too long to be tran. 
ſcribed. . 

Trefilian, Belknap, and ſeveral other Lau- 
yers were adjudged Traytors, for delivering 
an Opinion (when they were demanded by 
the King) contrary to, and in Subverſion of 
the Law of England. To give the Reader a 
Notion of what Doctrines were then in Par- 
liament i. ought Treaſonable, I ſhall briefly 
State two or three of the Queſtions pro- 
poſed by the King, with theſe Gentlemen's 
Anſwers. 
2. 1. It was demanded, Whether after the 
Parliament was met, and the Buſineſs of the 
Kingdom, and Cauſes of ſummoning the 
Parliament declared; if the King propoſed 
Articles, upon which lie ſhou'd Inſiſt the 
Lords and Commons ought to proceed, 
and the Lords and Commons ſhou'd refuſe 
to go upon the King's Articles, until they 
proceeded upon other Articles of their own. 

2. Whether the King was not fo far the 
Maſter of his Parliament, as that they were 
obliged to go upon his Articles firſt > To 
this Queſtion theſe Judges anſwered, That 
in ſuch Caſe the King ought to have the 
Government, and if any one preſum'd to act 
to the contrary, he was to be puniſhed as 2 
Traytor, There was a long Diſpute upon 
this very Point in the firſt Parliament that 
met, Aunv 1640. K. Charles 1. inſiſted by va. 
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| riety of Meſſages and Speeches made by 


Lord-Keeper Finch, that they ſhould pre- 
ferably to all other Buſineſs proceed to vote 
him a Supply, promiſing them, that they 
ſhould ft long enough to diſpatch any other 
Buſineſs they ſhou'd think fit to go upon: 
The Commons refuſed to comply with this 
defire of the King's, and inſiſted, that they 
ought to be at Liberty to proceed upon and 
remonſtrate their Grievances, before they 
entred upon any other Buſineſs. After long 
diſputing, they were at laſt diſſolved in 
Anger for their Non-compliance in this 
Particular. And yet, my Lord Clarendon in 
his Hiſtory, Vol. 1. Page 110. in Fol. owns, 
« Jt coud not be hop'd that more Sober, or 
* Diſpaſſionate Men ſhou'd ever meet together, 
* and that it was not poſſible to imagine what 
* Offence they had given to incite the King to 
that Reſolution ; Vid. Ruſh. Coll. p. 1114. 
to 1155. 

(2.2. It was demanded, whether, when 
the King thought fit to remove any of his 
Judges or other Officers, and to puniſh them, 
thoſe Officers might be Inpeached in Parlia- 
ment for their Otfences, without the King's 
Conſent. They anſwer'd, they could not, 
and that if any one acted to the Contrary, 


he was to be puniſhed as a Traytor. 
3- It was demanded, how he was to be 
puniſh'd, who mov'd in Parliament, that the 
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Statute might be ſent for, by which Fdw. 2. 
the King's great Grandfather, was adjudged 
in Parliament, by the Inſpection of which 
Statute the new Statute Ordinance and Com- 
miſſion were conceiv d? They unanimouſly 
anſwered, That as well he who fo mov, 
as the other, who by pretext of that Motion, 
carried that Statute to the Parliament, were 
to be puniſhed as Traytors. | | 
N. B. The Articles of Impeachment 
_ theſe Perſons, are Printed in Henry 
e Knighton de Even. Angl. intra Scriptores de- 
cem. p. 2713. to 2727. The Queſtions pro- 
poſed to the Judges, are in pag. 2694. 
It is true that theſe Attainders were re- 
vers d, Anno 21 R. 2. But then that whole 
Parliament almoſt was again revers'd, p. 1, 
H. 4. And in that very Parliament which re- 
duced Treaſons to the Statute of Edw. 3. theſe 
Attainders were confirm'd and made good, 
and are (TI believe) in force unto this 
Day. 
About this time the Method of proceeding 
in Parliament began to change; and inſtead 
of Indictments being firſt found againſt the 
Parties, and then return'd into Parliament, 
they have generally choſen to act in the 
way of Bill, as being the Method leaſt liable 
to Doubts and Objections, and at the ſame 
time moſt uſeful and expeditious in thoſe 
Circumſtances, when the Neceſſities of the 
State 
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State may require ſome exemplary Act of Juſtice. 
And I believe that for 300 Years paſt, no 
Perſon has been Attainted in Parliament for 
any Treaſon not ſpecifyed in the Statute 25 
Edv. 3. otherwiſe than by Bill; which clear- 
ly evinces that way of Proceeding to be as 
Parliamentary, as any other can poſſibly be 
gen to be. To enumerate all the Inſtances 
of Perſons who have been in Parliament At- | 
tainted for Treaſon, by Bill, wou'd be end- 
© ess. Indeed no Man pretends to controvert 
tte Fact; it is univerſally known that his Act 
of Supreme Power has been frequently exerci- 
{ed in almoſt every Reign. But one or two 
Acts of Attainder having paſs'd, which ſome 
People apprehend to be unjuſt, and not to 
e have had ſufficient Foundation to ſupport 
them, they from thence have taken up a No- 
ion, that the very Power it ſelf is naturally 
0 unjuſt. | 

It may be obſerved to be the Humour of 
England, that whenever any thing by abuſe 
grows to be a Grievance to the People (be it 
> Min it ſelf never ſo uſeful and neceſſary for the 
Support of Government) they can think of 
no other Remedy, but by raking the whole 
entirely away. They never ſo much as at- 


1c tempt to correct and reſtore it to its Original 
le Je. But when the Want of it is felt, they 
ws ſupply it with ſome new Law, which is fre- 


quently 


he 
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quently attended with Conſequences mud 
more grievous than the Miſchiefs they n 
liev'd themſelves from, The Court of Sta: 
Chamber, whilſt kept within Yue bound 
was certainly of the greateſt Uſe to preſery 
the Peace and Security of the Kingdom; ang 
perhaps was the only Court, which by it 
ordinary and proper Juriſdiction, could eſtectu 
ally prevent and puniſh Riots, Perjuries and 
other Miſdemeanors of the higheſt Naturef 
Bot being made uſe of by the Court to ſap 
port Proclamations and Orders of State, and 
to vindicate Illegal Commiſſions and Mons. 
polies, that Extenſion of their Power became 
a Grievance r and the Nation 
was never caſy till that Court was entirely 
ſuppreſs'd by Act of Parliament. The Howl 
of mwmous were ſo eager in their Zeal to de 

roy what they called a Court of Inquiſition 
that tho' the Bill was of ſo great Conſe 
quence, yet they ſent it up to the Lords, 
with only once reading it, and without it 
being ever committed, which was a thing 
perhaps never before heard of in Parliament, 
Cla. v. 1.223. At the Reſtauration of Ain 
Charles II. this National Diſpoſition appear 
ed in variety of Inſtances ; People were be 
come ſa weary of the Miferies they had 
groan'd under, during the time of the ſar 
pation, that they univerſally conceiv'd 5 
utmo 
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utmoſt Deteſtation and Abhorrence of all 
thoſe Proceedings Which they apprehended 
had been in any manner conducive to bring 
them upon them. But then it was with ſo 
little diſtinction and reſerve, that it became 
Faſhionable (and almoſt neceſſary) to ſhew 
ucheir Zeal to the King, by thinking and act- 
zul ing in every particular, contrary to thoſe 
Men who had in ſome meaſure brought on 
re the Civil Wars. And it was then (as it ſtill 
opl is) a ſufficient Reaſon, with a great number 
aof Men, to condemn any Principle or Pro- 
no ceeding, if they did but believe it had been 
ml profeſſed or prattiſed by the Parliament in 
o 1641. Every one knows that the Earl 
rely Strafford was Attainted by Act of Parliament 
10 in Cha. 1/8 time, and that his Attainder was, 
de after the Reſtoration, revers d by Parliament. 
in That Earl's Caſe was commonly thought to 
55 be very hard: For conſidering the particulat 
Defence which he made to every Article; 
and that no one Fact was prov'd clearly againſt 
him, which was in it ſelf Treaſon, People 
generally concluded, that Perſonal Malice 
againſt the Earl, or ſome other ſiniſter De- 
ſign, was more canſulted in that Proſecuti- 
on, than the Deſire or Love of Juſtice, This 
Att of Attainder has now for Fifty Years 
been conſtantly repreſented to the People as 
the higheſt Act of Injuſtice, and with great 
Manage- 
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Management and Induſtry (few Miniſters 
loving that Doctrine which leads a Parlia- 
ment to examine into and puniſh their Miſ. 
demeanors in ſo ſevere and extraordinary 
a manner) they have inſtilled and propaga. 
ted in the Minds of Men a diſeſteem (and 
almoſt hatred) of zhat Power which is ſo oſt- 
en neceſſary to prevent the Ruin of their 
Country, or to puniſh Criminals who have at- 
tempted it, and which their Fathers prided 
and valued themſelves in the Poſſeſſion of, 
To remove this Prejudice, I ſhall therefore 
briefly endeavour to ſhew the natural Juſtice 
of Bills of Attainder, and then conclude this 
Paper. 

A Bill of Attainder may in ſome Senſe be 
ſtyl'd a Parliamentary Fudgment. The Su- 
preme Legiſlative Power of the Nation, by 
it exempts the particular Caſe of a no- 
torious Criminal from thoſe Courts, and 
from thoſe Rules which are appointed for 
the Tryal of the Generality of Caſes, and 
inflict a Puniſhment upon him adequate to 
the Crime they are convinc'd he is guilty of. 
However, this manner of proceeding being 
but a Mode of Puniſhment, to ſhew the natu- 
ral Juſtice of it, it will be neceſſary to con- 
ſider, how the Right or Power of Puniſhment 
is derived to the publick Part of any So- 


ciety. 
l All 
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All Authors allow, that in the State of 
Nature, every Individual had a Right to de- 
fend, either his Perſon or Property, by all 
neceſſary Means whatſoever, when it cannot 
otherwiſe be affected, even by the Death of 
d WW the Aggreſſor. From this Principle Solely, 
have ſome endeavour'd to derive the Right of 
r WH puniſhing to the Magiſtrate. But to me, it 
f does not ſeem to be a ſufficient Foundation, 
d for the whole Extent of Political Power. Let 
f. it be, therefore, farther conſidered, that the 
re State of Nature is not without a Law. Rea- 
e Wl for is that Law. And that teaches, That 
is all Men being naturally equal; no Man 
ought to prejudice another, either in his Per- 
ſon or Property; but on the contrary, they 
ought to aſſiſt one another by all means 
juſtifiable. For as the Law of Nature willeth 
the Peace and Preſervation of all Mankind, 


nd every Man is equally concern'd in the Ob- 
or Il ſervation of it: And therefore, that all Men 
nd IF might be reſtrain'd from acting contrary to 
to Nit; the Execution of the Law of Nature is 
of. in that State veſted 7» every Man; and in 
ng Wl Conſequence of that Law, every Man may 
tu- MW Puniſh (that is, infli a Pain upon) every 
on- Tranſgreſſor of it, to ſuch a Degree, as may 
ent hinder its Violation for the future. For the 
So- Law of Nature, like all other Laws, wou'd be 


in vain, was there no Body in that State who 
had a Right to make the 04ſervation of it 
H more 
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more obviouſly the Intereſt of every Indivi. 
dual, than the Tranſgreſſiom. And if in the 
State of Nature, any ane Man can puniſh an 
Offender for an Offence or Injury done to 
another, every one may. 7, | 

From theſe two Principles united, the 
Power of the Sword is fuly deriv'd to the 
Magiſtrate. Society is form'd by the Con- 
ſent of Particulars, and muſt neceſſarily be 
ſuppos'd to have been intended for the my. 
tual Good of every individual Member of 
which it is compoſed. The Right of the 
whole, is the Sum of the Rights of every hr 
dividual ; and conſequently the Whale can be 
poſſe(s'd of no Right; but what, in ſome 
manner, reſided in each particular, who muſt Mt - 
be ſuppoſed, to have granted over to the 
Society as ſuch, every Right which it is in- 
conſiſtent for him to retain in a Social State 
And therefore, as every Individual in th: 
State of Nature has an abſolute Right to de 
fend himſelf from all Attempts whatſoever;{MW* 
aud likewiſe, as every Individual has an ab 
ſolute Right, or is rather under a ſort 0 
Obligation to exact the Obſervation of the 
Law of Nature from every Man, and to 
aſſiſt the injur'd Perſon againſt the Qppreſior 
By every Individual's departing for hinſel 
from each of theſe Rights, both of them 2 
entirely transferr'd to the Soczety as ſuch, 1 
from thence to the Magiſtrate, or ory 
3 : velle 


( 99) | 


veſted with the Legiſlative and Executive 
Power. And therefore, whatſoever is abſo- 
lutely neceſſary to the Preſervation of -the 
Society as ſuch, the Legiſlative part of it can 
e juſtify the doing. And whatever Puniſh- 
e ment, Fine, Sc. is but equal to the Injury 
n 


or Damage done to the Society as ſuch, or 
be neceſſary to prevent its being attempted for 
the Future, they may juſtly inflict, For 
ſurely it is the heighth of Abſurdity to ima- 
tie gine a Government under an Obligation to 
h 8 afford Protection and Reparation to any 
be one Individual; and yet, at the ſame time 
under a moral Incapacity of affording it to 
all the Tadividuals conſidered together as 


the ce Body. 

in. But theſe Obſervations may, perhaps ap- 
att. bear too general ; it will be neceſſary there- 
the ore to conſider the Force of the Objections 


made to this Doctrine. The Strength of 
them, as has been before obſerved, amounts 


ver; ” b 4 * . . , 
- ab to this: That the explicite Laws of every 
t a ociety being the Standard, if not of Right 


and Wrong, at leaſt of what is puniſhable or 
npuniſhable, therefore Bills of Attainder are 
njuſt, becauſe it is the puniſhing a Perſon 
or Actions which he had reaſon to think 
umſelf ſecure in doing. 5 
This Propoſition deſtroys the very Notion 


erſal et Right and Wrong, and makes the whole 
vel Morality to be purely Accidental and Pe- 
H 2 litical. 
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litical. But ſurely there is ſomething elſe 
requiſite to Juſtice, beſides a bare Eſtabliſh. 
ment: Let us therefore examine it to the 
bottom, and ſee how far a Government is 
obliged to give every Individual Notice for 
what he is, or is not to be puniſhed. 

Right, abſtractedly conſidered, is previ- 
ous too, and perfectly diſtin from all Hu- 
man Eſtabliſhment : It ariſes from that »e- 
ceſſary Relation which the Actions of one Ra- 
tional Agent bear to another. When they are 
conſonant to thoſe mutual Obligations all 
Mankind are naturally under, they are de- 
nominated Juſt ; when contrary, Unjuſt, 
This is Natural Reaſon ; and Society can 
only give an additional Sanction to theſe 
eternal Laws of Action, by the inflicting el. 
fectual Rewards and Puniſhments: It is ab- 
ſolutely impoſſible to make them either more 
or leſs Juſt. But then ſubſequent to Society, 
a new Species of Right and Wrong has been 
introduced; fo that thoſe Actions which are 
Mala in ſe, or naturally Evil, muſt be care- 
fully diſtinguiſh'd from thoſe which are Mal: 
quia prohibita, or Evil by reaſon of ſome So- 
cial or other Eſtabliſhment. This DiſtiaQt- 
on ſeems to ſolve the whole Difficulty, ſince 
it is univerſally allowed to be an Injuſtice in 
any Government, to puniſh the latter ſort, 
without a due previous Notice, (indeed to 
ſpeak exactly, no Action of that Nature i 

IEP unjuſt 
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unjuſt, till the Law prohibiting them is ſuffi- 
ciently promulg'd.) And of the former ſort 
there are Crimes ſo ſhocking, that all Man- 
kind muſt agree, they ought to be capitally 
puniſhed, altho' there were not any written 
Laws in the Univerſe. It is not poſſible that 
any Legiſlature whatever ſhou'd be able to 
provide for all future Contingencies ; ſuch 
monſtrous Crimes are frequently committed, 
that they are not provided againſt, becauſe 
the Government did not imagine Mankind 
to be capable of them? Does it therefore 
follow, the Criminal is not to be puniſh'd 
who firſt ventur d to commit them? For a 
conſiderable time among the Romans, there 
was no Law againſt Parricide ; was it there- 
fore unjuſt to diſtinguiſh the firſt Man who 
durſt venture on ſo monſtrous a Crime, by 
2 Puniſhment extraordinary? Before the 
22. H. 8. c. 9. there was no particular Law 
in England againſt poyſoning, was it there- 
fore unjuſt by Bill of Atrainder to make an 
Example of the firſ# Man who introduc'd fo 
deteſtable a Villany 2 Setting Fire to one of 
the King's Ships is not Treaſon within the 
Statute 25 Edu. 3. yet cou'd any one think 
it unjuſt, ſhou'd the Parliament by Biff At- 
taint the Perſon of High- Treaſon, whoſhou'd 
ſet Fire to the whole Royal Navy? For after 
all, a Man's being Attainted by Bill of High- 
Treaſon, amounts to no more than a Decla. 
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tation of the Supreme Power, T liat the Crime 
the Perſon is guilty of deſerves the Puniſh- 
ment aſſigned to thoſe Crimes which are 
commonly known by the Name of High- 
Treaſon, Neither isit unuſual: tor that Term, 
to ſignify no more than a deſignat ion of Pu- 
niſhment. As, e. g. it is High. Treaſon ia 
Ireland, wilfully to commit Murder, to Wo; 
a Stack of Corn, Hay, &c. | 

Crimes of this magnitude no Man can 
pretend to be ignorant of; tlicy never were 
committed, but the Swing was Conſcious 
of the Injuſtice of what he did. Af there- 
fore no previous Notice is neceſſary to juſtif 
his Punithment ; for the only Reaſon which 
makes Notice neceſſary to the puniſhing 
Crimes of the other Nature, is, becauſe no 
Man can know whether ſuch a particular AQ 
on be Criminal, until he be intormed of its 
was prohibited. 

this Doctrine therefore be true ia 

reſpect to the Caſes above-mentioned, 
much more is it ſo when a pply'd to thoſe 
Crimes which affect Mating. in a higher 
Manner. 
The Puniſhment ſurely ought-to bear fome 
proportian to the Injury: The greateſt Ene: 
mies to Bills of Attainder wou'd acquieſce 
under them, were they only applied to the 
Puniſhment of Murderers, Poyſouers, Parri- 
cides, &. They wou'd not in ſuch Caſes 5 
| je 
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jet to the Proceeding, as being ex poſt fatto. 
The natural Villany of ſuch Crimes is fo 
evident, no Man con'd be found abſurd 
enough to affirm, the Criminal oughr not 
to be capitally puniſh'd, becauſe no explicite 
Law of the Society was nominally pronounc'd 
againſt ſo great a Crime previous to its Com- 
miſſion. How then can they oppoſe the Ex- 
erciſe of this Power againſt Crimes of fo ſu- 
perior a Nature? Are they not equally Evi- 
dent ? Are they nor equally contrary to the 
Law of Nature: They differ in nothing but 
the Extent of their Miſchief. All Actions, 
which »o Law» whatſoever can make Juſt, 
muſt neceſſarily be Evil in themſelves, and 
therefore may juſtly be pumſh'd by the Su- 
preme Power of eve 'y Society, whenever 
they are committed, although no particular 
Law ſhould be provided againſt 52 It is 
the Law which is the Bond of Society, and 
creates that Political Tye which is between 
the Subject and the Sovereign, It is by that 
the — ſubſiſts; that each Indivi- 
dual enjoys Security, Property, and even Liber- 
ty it ſelf : Take that away, the Government 
is at an End, Society is diflolv'd,, and Man- 
kind, become mutual Ioemies to one another, 
are liable to all the Miſchiefs incident to 
ſuch a State. Ir is therefore -7reaſon from 
the very Nature of Things, for any Man to 
attempt the Subverſion f that Law he is Born 
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Subject to. No Law can juſtify ſuch an 
Action? The Puniſhment of it is abfolately 
neceſſary to the Preſervation of Government ; 
and if it cannot be done in the ordinary Me- 
thods of Proceedings, the Law of Self- De- 
fence legitimates any other, tho' never ſo ex- 
traordinary. For there is no way under 
Heaven of preventing Crimes which Human 
Prudence cannot foreſee, but by making an 
Example of every Man who ſhall commit 
them. My Lord Clarendon himſelf was fo 
far convinc'd that this was High-Treaſon, 
that he carried up an Impeachment from the 
Commons to the Lords, againſt Three Ba- 
rons of the Exchequer, for the Opinions they 
had given in the Caſe of Ship-Money, which 
the Houſe of Commons had voted to be in Sub- 
verſion of the Law of England. It never was 
thought-that the delivering a falſe Opinion 
in Point of Law (which may proceed from 
Tgnorance as well as Corruption) was High- 
Treaſon within any Statute ; and yet upon 
the delivery of the Articles againſt them, he 
made as warm a Speech to the Houſe of 
Lords, as the greateſt Champion for accumula- 
tive Treaſon, Ruſh. Coll. Vol. 5. p. 333- 
This therefore being the State of the Caſe, 
T think it needleſs to make any particular 
Application of this Doctrine to the late 
Tranſactions. It is not the Buſineſs of par- 
ticular Perſons in their private Capacity, to 
pron ounce 


105) 
pronounce this or that Perſon guilty of 
ſuch high Crimes. But I think every Man 
ought to be convinc'd, that the Supreme 
powers of every Society, have not only a 
Right, but are under an actual Obligation to 
take Care, Ne quid detrimenti Reſpublica 
capiat. If the Principles before laid down, 
are once admitted to be true, every Neader, 
with very little Reflection, will be able to 
make proper Concluſions. For as every 
Society, as has been ſaid, is form'd by the 
Conſent of Particulars, ſo it neceſſarily fol- 
lows from thence, that every Individual 
engages himſelf to do all that he is able to 
ſupport it; and to ſubmit his Perſon, and all 
that he has, in Proportion with the other 
Members, to the Diſpoſition of the Supreme 
Legiſlative Power. It is viſible that no. So- 
ciety can be maintained without ſuch En- 
gagement. And therefore it is Treaſon from 
the very Nature of Things, for any Man to do 
any Thing animo lædendi, which may turn 
to the Prejudice of the Society of which he 
is a Member. And it being impoſſible to 
foreſee all the various Methods by which a 
Society may be prejudic'd, it is likewiſe 
e, impoſſible, by any poſitive Law, to prohi- 
ar bit them; and therefore it is juſt even ex 
te poſt facto, to puniſh ſuch Crimes whenever 
r- they ſhall be committed; ſince every Man 
to muſt neceſſarily be ſuppoſed to 6 
e they 
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they are Criminal. Neither can it he ob. 
jected to this Method of Proceeding / B7ʃʃ 
of Artzinder, that the Party concern d is not 
allowed every Privilege which is effentia! 
ro a fair Trial; for alb that any Criminal 
is entitled to by the Las of natural Juſtice, 
is a Liberty to make his full Defence q and 
if every Thing neceſſary to that Eud, be al- 
lowed him, he can have no Reaſon to com- 
plain. And it is notorious, that whenever 
any private Bill is depending in Parliament, 
any Man, upon Suggeſtion that he is a 
Party concern d in Intereſt, in the Succeſs 
of the Bill, may be heard by Counſel againſt 
it; much mote therefore, will it be allowed 
any Man, againſt a Bill of ſo high a Nature 
as that of Attainder. And in Fact it was 
allow d in the Caſe of Sir 7oba Fenwick, 
This 1 look upon to be a ſufficient Anſwer 
to this Objection. As to the Methods of 
Proceeding in Bills of Attainder, and what 
is, or is not, to be admitted as Evidence 
upon ſuch. Occaſions, Oc. tis a Subject 
much too long to be meddled with in this 

er, and wou'd very well deſerve a di- 
ſtinct Treatiſe. Only this in General may 
be obſerv d, That the Method of trying 
Criminals, and the Rules for examining 
whether any Perſon be guilty, or not, are 
different in almoſt all Nations. But it is 
univerſally agreed, and fo accounted in all 
Laws, 
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Laws, that whatſoever makes the Trath 
evident, is ſufficient Euidence. So that when, 
it is agreed, that the Crime any Perſon is 
charged with, deſerves, the higheſt Puniſh- 
ment, every Man concern'd ( provided that: 
by the Evidence produc d, &c. he is in 
Conſcience convinc'd, that, the Perſon ac- 
cuſed is guilty ) as juſtly, and as he is 
obliged to do, when he gives his Conſent 
to a Bill of Attainder. For that certainly 
muſt be ſaficient Evidence to me, which. 
induces me to Believe the Falt. 

To conclude therefore; The whole of 
what has been faid, may in ſhort be ſumm d 
up thus: That High-Treaſon being at the 
Common Law, ( any horrible Ofeme. done, 
animo fziendi, againſt the Security. of either 
King or Kingdom, ) and the Judges in the 
common Courts of Law, having the entire 
Cognizance of it; they, in order to ſecure 
conſt deralle Forfeitures to the Crown, and 
improve their own [tereſt at Court, ma- 
nag'd that almoſt Diſcretionary Power, 
which they neceſſarily; had in the; Adjudi- 
cation of conſtructive (or ſuch ) Treaſons, 
which depend upon -Inferences from Facts, 
that it became an. intolerable Grievance to 
the Subject: To remedy which, the Sta- 
tute 25 Ed, 3. was — and thereby the 
juriſdiction of the ordinary Courts at 1 
is limitted and confin d to the E 

cs 
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Caſes of Treaſon, ſpecified in that or ſome 
other ſubſequent Statute, | 
It appears manifeſtly by the Petition of 
the Commons, upon which the Statute was 
made, that this Abuſe in the Judges, was 
the Miſchief againſt which it was levell'd, 
And it is evident from the very Terms of 
the Statute, that the Intention of the Legi. 
ſlators was not to annihilate all the Treaſons 
at Common Law, except thoſe mentioned 
in it, but only to abridge this Juriſdiction 
of the Judges : Since by a particular Clauſe, 
the Puniſhment of all other Caſes of Trea- 
ſon is expreſly referv'd to the Parliament. 
And the Reaſon aſſign'd for this Clauſe of 
Reſervation is, | becauſe it 7s impoſſible to 
enumerate all Caſes of Treaſon. And in 
Fact, Treaſon may be committed ſo many 
various Ways, and depends upon ſo many 
Contingencies, that it is abſurd to imagine 
any preſent Set of Legiſlators can by any 
poſitive Law, nominally provide againſt 
R 

This therefore being the Nature of the 
Thing, the Clauſe of Reſervation, is only 
in Afirmance of that Power, which no Par- 
liament can ever be ſuppofed to be without, 
And the Diſpute whether the Clauſe be re- 
pealed or not, is quite out of the Queſtion, 
and I inſiſted upon its not being in Fact re- 
peal'd, (as will appear to every one who 
= / conſiders 
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ne WW conſiders the Terms of the Statutes 1. I. 4. 

g. 10. and 19 Ma. Reg. cap. 1.) only to 
of W obviate and prevent any plauſible Objection 
as WW which might be made. 
as This Act of Parliament therefore extends 

no farther than to regulate and abridge the 
of juriſdiction of the Interior Courts of Juſtice; 
l- And Treaſon in it ſelf is juſt as it was be- 
Ns fore this Act of Parliament was made; only 
d with this Difference, that the Common- 
n Judges are bound down to ſuch Caſes as are 
©, I ſpecify'd in this or ſome other Statute ; and 
a- the Puniſhment of conſtructive or other 
t. Treaſons is reſerved entirely to the Parlia- 
of ment, as being dangerous to be truſted with 


0 any Subordinate Power. And the Parliament 
in has, in Fact, always exerciſed this extraor- 
L dinary Power in every Age, nay, in every 
ny Reign almoſt, ſeveral Perſons have been 
Ie condemn'd and executed as Traytors, for 


9 facts not ſpecify'd in this or any other Sta- 
| tute. 

Indeed, formerly Bills have been found 
for any of theſe extraordinary Facts by a 


y Common Jury, and then return'd into Par- 
r- liament for a Determination: but this Me- 
t. thod of proceeding has been long altered, 
2 and for 3 50 Years paſt, no Man has been 
0. executed for any Treaſon of this Nature, 
* otherwiſe than by Bil of Attainder, It is 
- no manner of Objection to ſay, that this is 


making 


C 
making a new Law on purpoſe to hang a 
particular Perſon ; for ſo long as the Criminal 
has every Thing allowed him that is eſſential 
to the making his Defence, he can have no 
reaſon to complain. And it is certain, that 
any Man concern'd may be heard by Coun- 
cil, or otherwiſe, at the Bar of either Houſe 
againſt ſuch a Bill:: The Method of pro- 
ceeding againſt any Criminal is in its own 
Nature variable; and therefore it is ridicu- 
lous to except to this; ſince the Parliament, 
as ſuch, conſiſting of different Parts, has wo 
Met bod of expreſling any Determination, c. 
but To Bill paſſing both Houſes, and the 
Royal Aſſent. It can be but Repetition to 
repeat the Reaſons why the Exerciſe of this 
Power, is naturally juſt. That every Man 
who commits a Crime in its own- Nature 
Evil, ſhou'd receive a Puniſhment ad- 
equate to it, is ſo manifeſtly reaſonable ; and 
that a Supreme Legiſlative Power ſhou'd be 
bound down by Forms from inflicting Puniſh- 
ments upon ſuch Crimes as affect the very 
Being of Government it ſelf, and make their 
Puniſhment abſolutely neceſſary to its Pre- 
ſervation, is manifeſtly ſo abſurd, that it 
would be loſing Time to ſay any more 
concerning it. 

I think I need add no more. If the Judges 
before the Statute 25 Ed. 3. had & Power to 
puniſh any Man as a Traytor, for any 15 
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which they apprehended was done with a 
deſign to prejudice the Publick as ſuch : The 
Parliament by taking it away, ſhow mani- 
feſtly, That that Power was derived from 


themſelves, and muſt therefore neceſſarily be 
inherent in them. 


What TI have now written, as it was ſin- 
cerely intended for the Service of the Pub- 
lick, ſo it is entirely ſubmitted to their Cen- 
ſure, As-to any Miſtakes which may be 
obſerv'd in this Paper, I ſhall never concern 
my ſelf to juſtify, but ſhall freely acknow- 
ledge them. Since I ſhall equally attain my 
End : If I provoke ſome abler Hand to ſet 
the World right in their Notions concern- 
ing Treaſon. Or if I perſuade one honeſt 
Man, who has been deceived, to believe this 
almoſt ſelf evident Propoſition, That, when 
it is the Att of the Supreme Power, whoever 
deſerves to Die, Dies juſtly. 
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